
IN THE COURT OF ADDITIONAL SESSIONS JUDGE NO.1 KAMRUP (M) 

GUWAHATI

Present : Shri C. Das,

   Addl. Sessions Judge No.1

   Kamrup (M) Guwahati

JUDGMENT IN SESS.(Spl) CASE NO.69(K-G) /2009

u/s 20(ii)(B) NDPS Act

State

versus

Sri Rabi Kumar Saw Gupta

....Accused

Appearance :

For the State : Mr. B. Bhattacharjya, Addl. Pubic Prosecutor

For the accused : Ms. S. K. Nargis, N.Das, Advocates

Date of evidence : 28/6/17, 22/9/17

Date of argument : 15/11/17

Date of judgment : 29/11/17

JUDGMENT

1. The case of  the prosecution briefly,  is  that  on 30/3/07, at 

about 7:10 am., as per secret information of the GRP staff- HC. Hardew Singh 

and C/457 Subhash Singh of Guwahati/ GRPS., SI. B.B. Boruah, of Guwahati 

GRPS.,  made  a  search  the  luaggage  of  the  accused  at  Guwahati  railway 

station plateform no.4 and found total 22 packets of suspected to be ganja, 

wrapped in white polythene covered by coloured paper and the total weight 

of the same was 3Kg, 600 grams andaccordingly, the contraband was duly 

seized by him from the possession of the accused in presence of witness. The 

accused  then,  arrested  and  forwarded  to  judicial  custody  on  31/3/07  in 

connection with Guwahati GRPS GDE No.1048 dated 30/3/07 to prosecute 

him under the law. The sample of the seized ganja was sent to FSL. 
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Kahilipara, Guwahati, for examination  on 31/3/07. On 16/6/07 on receipt of 

FSL report, it was found that seized exhibits of GDE No.1048 dated 30/3/07 

gave  positive  test  for  cannabis  (ganja)  which  proved  the  liability  of  the 

accused under the Act.

2. Accordingly,  the  police  registered  the  Guwahati  GRPS  Case 

No.74/07  u/s  20(B)  of  NDPS  Act  and  took  up  the  due  process  of  its 

investigation. During the investigation, it was come to notice on the basis of 

FSL report that the accused carried the ganja illegally for his personal gain 

and as such, the I/O submitted the charge-sheet against the accused to stand 

trial in the court. 

3. The accused when produced in the court,  he was furnished 

with the relevant copy of the case. After hearing the parties, the charge u/s 

20(ii)(B) of NDPS Act was framed against the accused. The charge was read 

over and explained to the accused who pleaded not guilty and claimed to be 

tried. 

4. The prosecution during the trial, examined as many as, three 

witnesses including the I/O to support its  case. In the statement recorded 

u/s  313  CrPC.,  the  accused  denied  the  all  accusations  appeared  in  the 

evidence of the prosecution. However, the accused declined to adduce any 

evidence in his defence. The argument of the parties was heard at length. 

POINT FOR DETERMINATION :

5. Whether on 30/3/07 at about 7-10 am., at Guwahati railway 

station plateform no.4, the accused was found in possession of 3.600 kgs of 

ganja, wrapped in white polythene in 22 packets,  kept in his luaggage in 

contravention of law ;

DECISION AND REASON THEREFORE :

6. From the evidence on record,  it  does  not  appear  that  the 

accused dispute  over  the  ganja  being  recovered at  the  railway  platform, 

Guwahati  on  the  fateful  day  by  the  police.  But  there  is  dispute  that 

contraband was found from the possession of the accused. There is no denial 

that the seized contraband is cannabis which was confimred by FSL 
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examination.  Even  than,  the  prosecution  examined  PW1  Sri  Dhrubajyoti 

Hazarika who is  the  Deputy Director  of  Drugs  and Narcotic  Division,  DFS, 

Assam. 

7. Learned  Addl.  Public  Prosecutor  submitted  that  the 

prosecution witnesses are able to bring home the charge against the accused 

who was caught while tried to board a train with carrying and possession of 

huge quantity of cannabis for  his illegal gain and as such, the accused is 

liable to be punished as per law. 

8. Per contra, learned counsel  for the accused submitted that 

the witnesses of the prosecution particularly, PW3 failed to prove that the 

prior information so received in connection with suspicious movement of a 

person at the Guwahati railway station platform no.4 on the fateful day and 

its forwarding to superior officer inasmuch as, there was defect in drawing 

sample  of  the  contraband  articles.  Moreover,  the  prosecution  failed  to 

examine  any  independent  witness  of  the  seizure  of  contraband  from the 

locality where the seizure was made. Apart from that, the prosecution could 

not connect the accused in the occurrence by producing relyable evidence 

and as such, the accused is entitled to be acquitted. 

9. On perusal of the evidence, PW1 stated that on 2/4/07, while 

he was working as Scientific Officer, he received  a sealed parcel consisted of 

22 exhibits from his Director, DFS Assam in connection with Guwahati GRPS 

GDE  No.1048  dated  30/3/07.  The  description  of  articles  was  22  sealed 

envelopes having 22 closed polythene packets, containing about 24 grams of 

dry plant material each, marked as A, B, C, D, E, F, G, H, I, J, K, L, M, N, O, 

P, Q, R, S, T, U and V respectively and marked by him as DN-107/2007(a) to 

DN-107/2007(v)  respectively.  On  examination  by  United  Nation  Drug  Test 

Mannual, it was found as ;- The exhibit DN-107/2007(a) to DN-107/2007 (v) 

gave positive test for cannabis ganja. He submitted the report vide Ext.1 and 

his report was forwarded by his DIrector vide Ext.2. PW1 proved the Ext.1 

and 2. There is no dispute over finding given by PW1 as regards to sample so 

received by him. 

10. From the evidence of PW1, it is clear that the cannabis was 

recovered by the police. PW3 Bidyut Bikash Baruah is police personnel who is 

the informant and recovered the cannabis. He deposed that on 30/3/07 he 
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was posted at GRPS Guwahati railway station and on that day, at about 7:10 

am., the Officer-in-charge, K.K.Mahanta received a secret information that 

at the railway station platform no.4, Guwahati, one person was suspiciously 

standing with some lagguage and accordingly, he was directed to take steps. 

The  said  information  was  recorded  in  GDE  No.1048  dated  30/3/07. 

Immediately,  he alongwith staff  constable Subhash Singh, HC Hardip Singh 

went to the platform no.4 of Guwahati railway station. 

11. PW3 further stated that he apprehended the suspected person 

there and recovered 22 packets of ganja and weighing the same, it was found 

3.600 kgs. After obtaining the order IRP, Guwahati, he took weight of the 

recovered  ganja  and  accordingly,  he  seized  the  ganja  in  presence  of 

witnesses.  He  recorded  the  statement  of  the  witnesses  on  the  spot. 

Thereafter, he returned to police station alongwith the suspected Ravi Kr. 

Saw Gupta  with  seized  articles.  At  the  spot,  he  drew of  the  samples  of 

recovered ganja. On 31/3/07, he sent the sample for FSL examination and 

after collecting the report which gave positive test for cannabis ganja, he 

filed  the  FIR  against  the  accused.  He  took  weight  of  seized  ganja  by  a 

mannual weighing instrument which he seized vide Ext.4 with his signature. 

Ext.5 is the seizure list of 3.6kgs of ganja with his signature. He recovered a 

railway journey ticket of NE Express from Guwahati to Boxer and seized from 

the accused vide Ext.6 with his signature. He filed the FIR vide Ext.7 with his 

signature. 

12. The evidence of PW2 Tileswar Saikia who is  the I/O of the 

case, is that on 14/9/07, while he was posted at GRPS, Guwahati railway 

station as SI of police, PW3 had investigated the GRPS Case No.74/07 earlier. 

Since PW3 was transferred, the case diary was handed overto him for further 

investigation. After perusing the case diary, he found that the previous I/O 

arrested  the  accused,  recorded  the  statement  of  witnesses,  seized  the 

recovered ganja and sent the sample for FSL examination. The report was 

annexed to case diary which shows that chemical examination of sample gave 

positive  test  for  ganja.  Thereafter  he  filed  the  charge-sheet  against  the 

accused vide Ext.3 with his signatures. 

13. From the evidence of the prosecution witnesses,  it  appears 

that PW3 recovered 3.600kgs of ganja from the possession of the accused and 

he seized the same vide Ext.5. It is correct to say that PW2 and 3 are the 
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official  witnesses  of  the prosecution.  But  admittedly,  PW2 is  not  an eye-

witness  of  the  occurrence  neither  he  was  a  witness  to  seizure  and 

apprehension of the accused on the spot. Admittedly, the recovered quantity 

of ganja is lesser than commercial quantity but more than small quantity as 

per law. Further, the evidence of PW1 is confined to chemical examination of 

contraband articles only. So as far as, the prosecution case is concerned, it 

remains based on the evidence of PW3. 

14. The evidence of PW3 shows that he in his FIR vide Ext.7 and 

his evidence stated that the prior information was received by K.K. Mahanta, 

the then, Officer-in-charge of GRPS. Guwahati.  The said information was 

reduced to writing in GDE No.1048 dated 30/3/07 and he lodged the Ext.7 

with reference to said GDE. But surprisingly, the said GDE is not proved in the 

case. Moreover, PW3 never stated that the information so received vide GDE 

no.1048 was forwarded to any immediate superior officer in compliance of 

section 42(2) of NDPS Act. Apparently, there is no evidence to show that said 

GDE was recorded. The prosecution even did not examine then Officer-in-

charge,  Sri  K.  K.Mahanta  to  confirm  if  such  information  was  reduced  to 

writing and was forwarded to superior officer. Thus it cannot assumed that 

the compliance of mandatory requirement u/s 42 of NDPS Act was complied 

with. Though the recovery was made at the railway  platform which is a 

public  place,  in  similar  situation,  it  was  held  in  (2008)  2  SCC  370 

Directorate of Revenue & anr., vs. Mohammad Nisar Holia, it was held that 

section  42-  Though  the  officer  at  office  of  Directorate  of  Revenue 

Intelligence  received  the  information  as  to  offence  in  question,  the  said 

information was not reduced to writing by him but the PW1 who was later on 

conveyed  the  message  by  the  said  office  and  as  such,  there  was  non-

compliance with the statutory requirement of section 42. High Court setting 

aside conviction of respondent accused on basis that statutory requirements 

of section 42 had not been complied with, hence, judgment of High Court 

does not suffer from any legal infirmity.  

15. Moreover in  (2013) 2 SCC 212 Sukhdev Singh vs.  State of 

Haryana, it was held that ruling of constitution Bench in karnail Singh (2009) 

8 SCC 539, reiterated, that while total non-compliance with requirements of 

section 42(1) & (2)  is  impermissible, delayed compliance with satisfactory 

exaplanation for delay would be acceptable compliance with section 42. In 

the instant case, no effort was made by investigating officer inspite of there 
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being ample time, to comply with provisions of section 42, hence, there was 

total non-compliance with section 42 and question of sustantial compliance 

did not even arise and the so, appellant- accused is acquitted. 

16. From the above law, it is clear that mandatory requirement 

u/s 42 of NDPS Act must be complied with in view of stringent punishment 

prescribed for such offence. But in the instant case, the prosecution failed to 

prove that prior information so received indicating suspicious movement of a 

person at the railway platform, was apparently, neither reduced to writing 

nor forwarded to supeior officer in the office. There is no evidence also, to 

disclose that on later time, such compliance was adopted by PW2 and 3 with 

an explanation. Thus it  is  found that requirements uns 42 of NDPS Act is 

complied  with  in  the  case.  Hence  due  to  non-compliance  of  mandatory 

requirement u/s 42 of NDPS Act, the prosecution case suffers from major 

infirmity in the eye of law. 

17. Admittedly, 3.600kgs of cannabis was recovered by PW3 at a 

public  place in 22 packets.  From the evidence of  PW1,  it  shows that  he 

received 22 exhibits containing dry plant material, containing 24 grams each. 

Hence it cannot be said that the Government of India notification no.1/89 

dated 22/6/89 with the support of decision reported in  (2005)9 SCC 773 

Rajesh Jagdamba Avasthi vs. State of Goa, regarding drawing the qunatity 

of sample in case of ganja, is not complied with by the prosecution in this 

case. 

18. As far as seizure of contraband is concerned, it was PW3 who 

seized  the  same  from  the  accused.  But  PW3  in  his  cross-examination, 

admitted that he  did not examine any witness at platform no.4 of Guwahati 

railway station. This means that no person was the witness of search cum 

seizure  of  contraband.  His  evidence shows that  on ejourney  ticket  of  NE 

express  train  from Guwahati  to  Boxar  was  seized  by  him  vide  Ext.6.  He 

proved the same. Hence no dispute can be raised as regards to identity of the 

accused. If no witness was taken at the place of occurrence, it goes to say 

that the witness of Ext.5 was taken subsequent stage who was not present at 

the relevant time. Thus, PW3 did not seize the contraband in accordance 

with the law. Apart from that, the prosecution failed to examine any witness 

to search cum seizure of contraband to clearify the above infirmity. In 2014 

(3) GLT 610 Abdul Malik (Md.) & ors. vs. State of Assam, it was held that no 
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independent witnesses from the locality examined as witnesses to seizure 

and informant showing that the seizure was made on the basis of information 

received  from  a  source  without  obtaining  any  warrant  or  authorisation- 

conviction and sentence is set aside.

19. From  the  evidence  of  PW3,  it  does  not  appears  that  any 

contraband  article  was  recovered  from  personal  search  of  the  accused. 

Hence compliance of section 50 of NDPS Act is not mendatory. Further the 

evidence of PW3 does not disclose that after seizure of contraband, where 

the seized contraband was kept for safe custody. There is no explanation as 

to the safe custody of seized contraband since the FIR vide Ext.7 was filed 

after  long  gap  of  recovery  of  contraband.  Thus  the  evidence  of  PW3  is 

convincing enough to rely upon. The weighment of contraband for sample 

and  its  weight  is  concerned,  it  cannot  be  disputed  in  view  of  reliable 

evidence of  PW1 as  regards  to sample  of  contraband.  But  failure  also to 

examine any witness on the spot, as well as, to comply the requirements u/s 

52-A of NDPS Act, makes the evidence of PW3 to look under suspicion. There 

is  no bar  to rely  PW3 who is  a  police official.  But  failure to comply  the 

provisions  of  law  as  regards  to  seizure,  renders  his  evidence  unreliable. 

Under such circumstances, the accused ought to get the benefit of doubt. 

Accordingly, the accused is given the benefit of doubt. 

20. In  the  above  facts  and  circumstances  of  the  case,  the 

prosecution  has  failed  to  prove  its  case  against  the  accused  beyond  all 

reasonable doubt. Accordingly, the accused is held not guilty u/s 20(ii)(B) of 

NDPS Act.  The accused is  acquitted and set at liberty.  The accused is  to 

execute bail bond u/s 437-A CrPC. The seized contraband shall be destroyed 

while other seized articles shall be returned to the owner as claimed. Furnish 

a  copy  of  judgment  to  the  District  Magistrate,  Kamrup  (M)  Guwahati 

immediately. 

21. Given under the hand and seal of this 29th day of November, 

2017.

Dictated and corrected by :
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Shri C.Das,

Addl. Sessions Judge No.1            Addl. Sessions Judge No.1

  Kamrup (M) Guwahati   Kamrup (M) Guwahati

Transcribed by :

A. Pathak
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APPENDIX :

List of prosecution witness :

PW1 .... Sri Dhrubajyoti Hazarika ... FSL

PW2 .... Sri Tileswar Saikia ... I/O

PW3 .... Sri Biduyt Bikash Baruah ... Seizing officer 

List of defence witness :

Nil

List of exhibited documents :

Ext.1 ... FSL report

Ext.2 ... Forwarding of Ext.1

Ext.3 ... Charge-sheet

Ext.4 ... Seizure of weightment tool for contraband

Ext.5 ... Seizure list

Ext.6 ... Railway journey ticket

Ext.7 ... FIR

Addl. Sessions Judge No.1

  Kamrup (M) Guwahati

.


