
IN THE COURT OF ADDITIONAL SESSIONS JUDGE NO.1 KAMRUP (M) 

GUWAHATI

Present : Shri C. Das,

   Addl. Sessions Judge No.1,

   Kamrup (M) Guwahati

( Appeal against  the judgment and order dated 3/1/17 passed by learned 

Sub-Divisional  Judicial  Magistrate,(S)  No.II,  Guwahati  in  DV  Case 

No.3m//2015 )

JUDGMENT IN CRIMINAL APPEAL NO.30/17

Sri Kandarpa (Jewel) Paul Choudhury

.... Appellant

versus-

Ms. Madhumita Paul Choudhury

        .... Respondent

Appearence :

For the appellant   : Mr. K. Sarma, Advocate

For the respondent : Ms. N. Deka, Advocate

Date of hearing    : 8/11/17, 22/11/17, 27/11/17

Date of judgment : 30/11/17

JUDGMENT

1. This  appeal  is  filed  u/s  29  of  Protection  of  Women  from 

Domestic Violence Act, 2005 by the appellant against the judgment and order 

dated 3/1/17 passed by learned Sub-Divisional Judicial Magistrate (S) No.II, 

Kamrup  (M)  Guwahati  in  DV  Case  No.3m/15  whereby,  the  appellant  was 

directed to pay Rs.2,000/- per month as monthly maintenance allowance to 

the respondent/aggrieved person as well as, one time alimony of Rs.20,000/- 

only. 
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2. The case of the appellant briefly, is that the aggrieved person 

filed an application before the learned trial court u/s 12 of Protection of 

Women against  Domestic  Violence  Act  (in  short;  the  DV  Act)  against  the 

appellant/ respondent,  alleging inter-alia  that  she is  the daughter  of  the 

appellant and a woman of 22 years old. The aggrieved person/ respondent 

stated that since after her birth on 5/11/95, the appellant used to torture 

her mother for giving birth to a female child. It is alleged that the appellant 

also, left her and her mother at the hospital at the time of her birth and it 

was her maternal uncle who paid the dues of the hospital and brought them 

back to home. The appellant had beaten up her mother so mercilessly that 

her  mother  had  to  leave  the  shared  household  alongwith  her  under 

compelling circumstances. Thereafter, she went to the house of her maternal 

uncle and later started to live in a house with her mother taken on rent. 

3. After  appearence  in  the  case,  the  appellant  filed  written 

statement, denying the allegations attributed against him by the respondent. 

The  learned  trial  court  after  hearing  the  parties,  passed  the  impugned 

judgment and order against the appellant by allowing the reliefs as stated 

above. Being aggrieved by and much suffered for the impugned judgment and 

order, the appellant preferred the appeal on the grounds as stated in the 

memo of appeal itself. 

4. The ground of appeal particularly, is that learned trial court 

committed grave illegality and gross error by not considering the judgment 

and order dated 8/11/16 delivered by learned Principal Judge, Family Court, 

Kamrup, Guwahati in FC (Crl.) No.72/14 whereby, the appellant was directed 

to pay monthly maintenance allowance of Rs.1,500/- to the mother of the 

respondent  and  Rs.1,000/-  to  the  respondent  as  well  as  Rs.2,000/-  as 

monthly maintenance allowance to the respondent and Rs.20,000/- as one 

time alimony as a cost of litigation and that as per section 3/26 of DV Act,  

the aggrieved person must inform the Magistrate regarding the grant of relief 

given by any court in any other proceedings so that same relief  may not be 

granted by two different courts on the same matter. But the respondent did 

not inform the learned trial court, however, the appellant himself informed 

the learned trial court about said relief granted by learned Family Court and 

placed the said judgment and order and for that, the respondent failed to 

prove the alleged beating and torture to her mother by the appellant in the 

evidence inasmuch as, there was no mention of exact time and date of 
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occurrence of such incident, repercussion after the incident and also, steps 

or  action  taken  by  the  respondent  or  by  her  relatives  or  any  neighbour, 

person or NGO or police and for that there was no occurrence of domestic 

violence against the respondent at any point of time but the respondent left 

the house of the appellant in the month of May,2010 due to poor economic 

condition of the appellant and for that evidence given by the respondent as 

PW1 and also, of PW2 are only on a story and there is no evidence or report 

in  record  in  order  to  suggest  any  commission  of  act  of  violence  by  the 

appellant  and for that there is also, no evidence on record regarding the 

income of the appellant and there is no finding from learned trial court in 

this regard and in this context, the appellant was never question in  his cross-

examination nor directed him to submit his income report authenticated by 

the concerned authority and/ or the respondent submitted any documentary 

proof or described about his income in details with full particular but the 

respondent  only  stated  of  having  landed  property  by  the  appellant  and 

receiving Rs.36lakhs from sale of landed property and for that learned trial 

court  without  getting  the  income  report  of  the  appellant,  has  erred  in 

passing such order to the appellant to pay such large sum of money to the 

respondent  whereof  the  appellant  has  no  much  income  in  his  hand  at 

present,  and so, payment of Rs.20,000/- as one time alimony as well  as, 

monthly maintenance of Rs.2,000/- is not only too high but also, is unjust, 

improper and against the principle of natural justice and payment will also, 

become  very  tough  for  him  as  the  appellant  is  directed  to  pay  another 

Rs.3,000/- per month to the mother of the respondent in DV Case No.75m/14 

in addition to payment of one time alimony of Rs.20,000/- to the mother of 

the respondent and for that there is wrong interpretation and misleading of 

various provisions of DV Act by learned trial court in asmuchas, the provisions 

of the Act do not apply in the case of major daughter and learned trial court 

took wrong view in respect of section 2(a) /(b) of DV Act and the daughter in 

domestic relationship cannot be a woman to her father and further, while the 

domestic violence alleged to have committed by the appellant and at the 

time when the respondent had left the house of the respondent with her 

mother at the age of 15 years and has been living in the house of her uncle 

and subsequently, has been living in a house taken on rent by her mother, the 

rent of which is paid by her uncle's family members and for that  when the 

respondent filed the complaint  before the court of learned Chief Judicial 

Magistrate in 2015, she was not in the domestic relationship with her father/ 

appellant in much as she has been living separately from the appellant and 
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she was a major daugther therefore, what right the respondent being minor 

did not not have to file complaint at the time of leaving her father's house, 

the respondent cannot gather that right when she becomes major especially 

while she is not residing in the shared household and each and every aspect 

of the DV Act should have verified and satisfied by learned trial court and for 

that  the  appellant  was  directed to provide accommodation in the  shared 

household but the respondent is not willing to come and live with her father 

and the respondent in her cross-examination stated that her father tried to 

meet  her  and  to  bring  her  mother  back  but  her  mother  and  her  family 

members did not allow her to meet her father since they are under influence 

of uncle's family due to financial help but learned trial court failed to see the 

reason why the respondent did not go to her father's house and it is true that 

the respondent is entitled to inherit the house and landed property of the 

appellant and she is entitled to return and enter into the own house of the 

appellant without taking permission from anybody and the respondent may 

develope hatred or dilikeing towards the appellant not because of her own 

but at the instance, instigation and influence casted upon her by her mother's 

relatives which was failed to analyze by learned trial court therefore, the 

provisions of DV Act cannot be applied by preparing false allegations in order 

to compel appellant to pay the amount and the respondent being daughter 

has no right to cause harassment to the appellant and being major, her duty 

is to give emotional and mental support to her father by residing in her own 

house and for that learned trial court failed to appreciate the evidence of 

the respondent  whereby she had clearly  stated in the family court  in FC 

(Crl)72/14 that monthly income of her father is more than 5/10 thousnad of 

rupees and thus unless the impugned judgment and order of learned trial 

court is not set aside, the appellant will suffer from immense hardship and 

will face an uphill task to pay the amount to the respondent.     

5. I  have  heard  learned  counsel  for  the  appellant  and  the 

respondent and perused the impugned judgment and order  with the case 

record. 

POINT FOR DETERMINATION :

6. Whether  the  impugned  judgment  and  order  was  passed 

illegality by learned trial court ;
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DECISION AND REASON THEREFORE :

7. From the pleadings of the parties, it appears that there is no 

dispute that  the aggrieved person/ respondent  as his  daughter,  had some 

point of time, shared hosuehold with the appellant. It is also, not denied by 

the appellant regarding a daughter was born out his wedlock. It is admitted 

that the respondent is living separately from the appellant with her mother, 

who is  22  years  of  age now. The aggrieved person as  PW1 stated in her 

evidence during the trial of the case that since after birth in 5/11/1995, the 

appellant used to harass her mother mentally  for giving birth to a female 

child and the appellant used abusive language and neglected her because she 

being a female child. She stated that her father always used to torture her 

mother  and  created  nuisance  in  the  house  which  traumatised  her  and 

affected her studies and in 2010, her mother was mercilessly tortured by the 

appellant and so, she was compelled to leave the shared household alongwith 

her. Her father always refrained from bearing her educational expenses and 

once  he  snatched  her  ornaments.  Further  she  stated  that  her  medical 

treatment expensed for meeting an accident, was not born by her father but 

by her relatives and there is need for her educational expenses. Her evidence 

is  corroborated  by  PW2  Biswapriya  Das  who  was  the  uncle  of  PW1.  He 

testified that the appellant caused mental and physical torture to mother of 

PW1 for giving birth to a female child and negected her.  Due to torture, 

mother  of  PW1  was  compelled  to  leave  the  shared  household  of  the 

appellant. Likewise, PW3 who is wife of the appellant deposed against her 

husband. In the cross-examination, the respondent expressed unwillingness 

to  return  to  her  father's  house  which  indicates  the  mental  trauma,  she 

received from her father.  Normally, a daughter or wife would not adduce 

evidence against her father/ husband unless there is truth. Apparently, the 

respondent had to leave the house of the appellant due to own creation of 

uncondusive atmostsphare in his shared household. But for that the appellant 

cannot  deny  that  the  respondent  at  some  point  time  was  in  domestic 

relationship with the appellant as his daughter.  

8.  It  is  correct  to say from the evidence on record that  the 

appellant tried to bring back the respondent alongwith her mother. But that 

does not absolve him from the burden of maintenance of his daughter. There 

cannot be any yeardstick to measure the income of the father to fix  the 

maintenance amount for the daughter. In a society of India, the relationship 
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between the father and the daughter is always cordial in nature. Since the 

appellant has his own landed property, he must be an able father to maintain 

his only daughter who is pursuing her higher studies.  Thus there is need for 

money to the respondent since she admittedly does not have any income.  If 

she  is  completely  neglected  by  her  father  at  this  juncture  of  life  with 

financial help, it amounts to domestic violence within the meaning of section 

3  of  DV  Act.  Therefore,  the  respondent  is  entitled  to  get  relief  as  per 

provisions of DV Act. The legislative intention for enactment of the DV Act is 

to  provide  quick  relief  to  the  aggrieved  person  who  needs  it  on  the 

consequences of facing domestic violence. The section 2(a) of DV Act does 

not define that a major daughter cannot get any relief from the appellant if 

she is  subjected to dometic violence.  Since the respondent  is  a  22 years 

woman, she is entitled to claim relief under DV Act. As far as child as defined 

u/s 2(b) of DV Act is concerned, it  appears that the said provision is not 

applicable to the respondent since she is admittedly a major person.  As such 

finding of learned trial court in the above respect, does not suffer from any 

illegality.  

9. However, it appears that learned trial court fixed the monthly 

monetary relief of the respondent at Rs.2,000/- only. Learned counsel for the 

appellant drew the attention to the judgment passed in FC(Crl) No.72/14 u/s 

125 CrPC.  by learned Principal  Judge,  Family  Court -II,  Kamrup Guwahati 

whereby,  the appellant  was  directed to pay Rs.1,000/-  per  month to the 

respondent from 8/11/16. Taking notice of above fact, it appears that the 

respondent and her mother was allowed maintenance allowance earlier by 

the other competent court. But the law does not preclude the respondent to 

claim  manetary  relief  in  this  proceeding.  The  amount  can  be  adjusted 

towards earlier amount so allowed to the respondent. However, it cannot be 

ignored the cost  of  higher  education with price escalation day by day of 

essential  commodities  and  day-to-day  requirements  of  a  single  woman, 

keeping in mind that the respondent is residing in a rented house with her 

mother  and  she  is  pursuing  higher  studies.  In  that  case,  the  respondent 

should not be disturbed by paucity of fund for her study when her father 

alive. Accordingly, after adjustment of the amounts, now, the appellant is 

required  to  pay  Rs.1,500/-per  month  to  the  respondent  towards  her 

monetary relief. Hence the monetary relief to the respondent is modified to 

Rs.1,500/- per month payable by the appellant now. 
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10. Moreover,  learned  trial  court  awarded  Rs.20,000/-  as 

compensation to the respondent for her suffering from mental torture and 

emotional  distress,  cuased  by  the  appellant  since  her  childhood.  After 

considering the fact of ability of the appellant as well as, his effort to bring 

back his daughter with her mother to his home, the amount of compensation 

needs  to  reduce.  Hence  the  compensation  is  modified  by  reducing  to 

Rs.10,000/-  only.   Now,  the  appellant  is  directed  to  pay  Rs.10,000/-  as 

compensation to the respondent. It is already elapsed more then 10 months 

of passing of the impugned judgment and order. But no payment was received 

by the respondent from the appellant. It is a matter of sustainability of a 

person for which such order/ directions was given. In the light of above facts 

and circumstances of the case, the appellant is to comply the directions of 

the court expeditiously.

11. In  the  result,  the  appeal  is  partly  allowed.  The  impugned 

judgment  and  order  passed  by  learned  trial  court  is  affirmed  with  the 

modifications  as  stated  above.  The  appellant  is  directed  to  comply  the 

directions so passed, within two months from the date of the order. Send 

back the case record to learned trial court immediately. No order for cost.  

12. Given under the hand and seal of this court on this 30th day of 

November, 2017.

Dictated and corrected by :

Shri C. Das,

Addl. Sessions Judge No.1            Addl. Sessions Judge No.1

  Kamrup (M) Guwahati   Kamrup (M) Guwahati


