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HIGH COURT FORM NO. (J) 2. 

HEADING OF JUDGMENT IN ORIGINAL CASE: 

 

 District   :  Kamrup (M) Guwahati. 

 

In the Original Court of the Additional District Judge, No. 3 Kamrup (M) Guwahati. 

 

 Present: -  Sri Dipak Thakuria, 

   Additional District Judge, No. 3  

   Kamrup (M) Guwahati 

 

  Tuesday, the 07th day of November, 2017. 

 

 Misc. (J) Case No. 54 of 2015. 

 

          Niranjan Kabra & others    :-Petitioners. 

                                            Vs. 

                  Assam Maheshwari Seva Trust & ors. :- Op. Parties. 

 

This Misc (J) case coming on for hearing on  24.10.2017 in presence of  

 

                     R. L. Yadav, advocate for the petitioners 

 

            Md. N. Alom, Advocate for the Op. Parties. 

  

and having stood for consideration to this day, the Court delivered the 

following order: 

 

1. This Misc. (J) case has preferred by the petitioners/plaintiffs Niranjanlal 

Kabra and others under order 39 rule 1 and 2 read with section 151 of the Code of 

Civil Procedure against the op. parties Assam Maheshwari Seva Trust and others 

with a prayer restraining the op. party no. 2 to 32 from holding the office of the 

Board of Trustees of Maheshwari Charitable Seva Trust and also from holding any 

meeting of trust as Board of Trustees and also from taking any step or process of 

election for electing/nominating the trustees to form Board of Trustees for the 



2 

 

session 2016-19 in any manner and also from operating the bank account of op. 

party no. 1 i.e. Assam Maheshwari Seva Trust till final disposal of main title suit. 

  

2. The petitioners have submitted that a Title Suit has been preferred by them 

in this Court against the defendants/op. parties for declaration that the defendant 

no 2 to 32 have no authority to hold office of the Board of Trustees of Assam 

Maheshwari Seva Trust etc. It has been submitted that the Assam Maheshwari Seva 

Trust is a public charitable Trust which was created by a registered instrument 

dated 20-08-1979. In the year 1997 the Trust Deed was modified without altering 

the nature of objects. The functions of the Trust are governed by amended Trust 

Deed which has been duly registered. The term of the administrative body is three 

years and as such the term of the present administrative body was expired on 04-

11-2015. On 01-09-2015 the general body appointed Amit Ji Kabra as Election 

Officer to conduct the election of the board of trustees who started election 

proceeding as per terms and condition of the Trust Deed. But the president of Trust 

Board on 10-11-2015 discharged Amit Ji Kabra from the post of Election Officer and 

appointed one Nathmal Chandak as Election Officer. As the term of the 

administrative body was expired on 04-11-2015; so, the president of the body has 

no authority to terminate the Election Officer whom the general body has 

appointed.      

  

3. The op. parties contested the case by filing written objection. It has been 

submitted that the petition is not maintainable, the petition is false, fraudulent, 

vexatious, the suit of the plaintiffs/petitioners is bad for non-joinder of necessary 

parties and mis-joinder of unnecessary parties, barred by law of limitation, there is 

no cause of action. The op. parties have denied the averments of the injunction 

petition except the statements which are specifically admitted. According to the op. 

parties the injunction petition is totally silent regarding the existence of three 

golden principles of injunction jurisprudence, in chain. The Trust shall be managed 

by Board of Trustees to be elected/nominated as per provision of Trust Deed. After 

expiry of the term of operation, the existing Board of Trustees does not appear to 

be ipso-facto, functus-officio until and unless, new Trust Body is duly 

elected/nominated. As such the meeting dated 15-11-2015 of the exiting Body of 

the Trust is legal. Ultimately the op. parties/defendants have prayed to reject the 

petition filed by the plaintiffs/petitioners.    
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4. The injunction petition and written objection are duly supported by 

affidavits.  

 

5. Heard learned counsel appearing for the petitioners. 

 

6. On the day of hearing learned counsel A. K. Sarma for the op. parties by 

filing a petition has submitted that due to some sort of personal difficulties and 

inconvenience on the part of the engaged advocate of the op. parties, he is not in a 

position to conduct the hearing. So, prayed another date. Record shows that the 

op. parties have taken lots of adjournments. So, the prayer for adjournment is 

rejected giving liberty to the op. parties to argue the case any of the working day 

on or before 03-11-2017. But the op. parties have failed to avail the same.   

 

7. Ld. Counsel appeared on behalf of the petitioners has argued that the op. 

party no. 7, Board of Trustees and its members committed breach of trust as they 

had acted contrary to the provision of clause 5 (e) of the amended Trust Deed. The 

term of the committee is three years and tenure was completed on 04-11-2015. 

After expiry of the period of the office bearers of the Trust Board and the 

possibilities of misusing the fund of Trust cannot be ruled out. Besides it the Board 

of Trustees violated the provision of clause 4.3 of the amended Trust Deed. The 

office bearers constituted electoral group of the person of their choice so that their 

illegal interest can be protected.   

 

8. Order 39 rule 1 lays down that the court may grant a temporary injunction 

or make such order for the purpose of staying and preventing the wasting, 

damaging, alienation, sale, removal or disposition of property when it is proved by 

affidavit that the property in dispute is in danger of being wasted, damaged or 

alienated or otherwise cause injury in relation to the property in dispute. 

 

9. It is a settled position of law that before granting temporary injunction the 

petitioners have to satisfy the court that the three golden principles i. e.  

 1. a strong prima facie case,  

 2. the balance of convenience and  

 3. irreparable loss and injury are in their favour.      
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10. On perusal the pleadings of the parties it appears that the petitioners are 

members of Assam Maheshwari Seva Trust i.e. the defendant/op. party no. 1. The 

Trust is a public charitable trust created in the year 1979 and the object of the trust 

is to help the running orphanages, widow homes, lunatic asylums, houses for poor 

etc.   As per Trust Deed which was suitably amended, a Board of Trustees 

elected/nominated will run the functions of the Trust and the tenure of Board of 

Trustees is three years. Accordingly the period of existing body was completed on 

04-11-2015. Before expiry of the Body annual general meeting was held on 30-08-

2015 where Amitji Kabra was appointed as Election Officer. The election Officer 

started election proceeding. On 17-09-2015 the secretary of the trust issued some 

guidelines to the election officer how to conduct the election. Ultimately the 

president of the Board of trustees discharged the election officer and appointed 

Nathmal Chandak as Election Officer.  

 

11. All the functions of the Trust are governed by the Trust Deed. The Body of 

Trustees is constituted under the provision laid down in the Trust Deed. On perusal 

the amended Trust Deed it appears that there shall be two kinds of general 

meeting, namely, annual and special or extraordinary. In general annual meeting of 

the Trust it is empowered to elect members of the Trust. Accordingly the general 

meeting of the Trust dated 30th August 2015 appointed Amitji Kabra to conduct the 

election of the Trust and the secretary communicated the same to said Amitji Kabra 

vide letter dated 01-09-2015. But the president of the Board of Trustee vide letter 

10-11-2015 informed the election officer Amitji Kabra that he has violated 

guidelines given by the Trust; so, he was discharged from the post of election 

officer. Now the question arises whether the president of the Board of Trustees had 

the power to discharge the election officer from his post who was appointed in 

general meeting? Whether the president of the Board of Trustees gave 

opportunities to the election officer before discharging him from the post to place 

his views? Whether the election officer violated the guidelines of the constitution as 

alleged? Was the role of the president of Board of Trustees as per law? Whether 

the president after expiry of his term can discharge election officer without 

approval of the general body? These questions are to be addressed in the trial. The 

pleas of the plaintiffs/petitioners that the Board of Trustees violated the provision of 

the Trust Deed by discharging the election officer appointed by general body and 
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appointing another one can be decided after full-fledged trial. After perusal the 

documents submitted by the petitioners it appears that there is a good prima facie 

case for trial as well as for granting interim injunction.  

 

12. The Trust is a public charitable one. The object of the Trust is to help the 

running orphanage etc. So, the administrative body of the Trust should be formed 

with the persons having high moral value and for that reason the election process 

should be as per Trust Deed. The general body appointed one person and definitely 

the general body considered his integrity and impartiality before appointing him as 

election officer. But the president of the Board of Trustees without getting any 

approval from general body discharged him which apparently arbitrary in nature. 

The president of Board of Trustees appointed one Nathmal Chandak to conduct the 

election process which is under challenge. If the injunction is not granted and new 

administrative body of the Trust is formed under the election process of Nathmal 

Chandak and, if, after trial it is established that the appointment of Nathmal 

Chandak was illegal then the election process conducted by Nathmal Chandak will 

be treated as illegal. So, the all functions of newly elected body will be considered 

illegal. Under such circumstances the credibility of the Trust will be doomed in the 

eyes of general public. If the reputation is lost it is very hard to bring back the 

same and such loss cannot be compensated in terms of money.   

 

13. Balance of convenience may mean the convenience and inconvenience of 

the parties contesting an application for temporary injunction and the same may be 

equated with what had been left out after weighing the prima facie case of the 

both sides. It has been concluded that the petitioners/plaintiffs have prima facie 

case to grant temporary injunction in their favour. If the op. parties/defendants are 

not restrained from conducting election process definitely it will create lots of 

problems in running the Trust smoothly. 

 

14. In view of the above discussion and observation the petition filed by the 

petitioners/plaintiffs under order 39 rule 1 and 2 read with 151 Code of Civil 

Procedure is allowed on following directions. 

 

a. The operation of the appointment of Nathmal Chandak by president of 

Board of Trustees as election officer of the Trust is stayed by way of 
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injunction till disposal of the suit.  

 

b. As the term of the present administrative body has expired and new body 

has not formed; so, the present administrative body is to be treated as 

adhoc body and the present administrative body is restrained from taking 

any major decision of the Trust without approval of the general body. 

 
c. The present body is restrained from spending more than Rs. 10,000/ 

(rupees ten thousand) in a month from the account of Trust for 

maintenance of the Trust.  

 
d. The present body can pay salary of the employees, if any, in regular basis.  

 
e. For any emergent purpose if the present body feels that more than Rs. 

10,000/ is required then they shall call a special meeting of general body 

and taking approval of general body, in writing, the present body can spend 

more that Rs. 10,000/ in a month.  

 
f. The general body is at liberty to form an adhoc body if the function of the 

present body is found not satisfactory.  

 

15.  Parties are asked to bear the cost of the case. 

 

16. The Misc. Case, accordingly, is disposed of. 

 

 

Additional District Judge No. 3 

  Kamrup (M) Guwahati.  

  

 

                      

 

 

 

 

 


