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Date of Argument :  21.09.17.

Date of Judgment :  04.10.17.

                                                J U D G M E N T

1. This  appeal  is  directed  against  the  judgment  and  order  passed  by  the 

learned  Judicial  Megistrate,  1st Class,  Kamrup  (M),  Guwahati in  C.R.  Case  No. 

3579/07 by dated 29.09.16, whereby the learned court below has convicted the 

accused u/s 138 N. I. Act and sentenced him to suffer S.I. for 2 months and to pay 

an amount of Rs. 6,20,000/- as compensation in default S.I. for 2 months.

2. The  facts  leading  to  file  the  appeal  may  shortly  be  stated  that  the 

Complainant,  i.e.  National  Small  Industries  Corporation  (NSIC) Ltd.  (hereinafter 

referred to as Corporation), represented by its Deputy Manager(Law), Sri Rakesh 

Kesarwani has filed a Complaint before the learned CJM, on 06.07.07 alleging that 

the  Corporation  has  its  registered  office  at  'Laghu  Udyog  Bhavan',  Near  Okhla 

Industrial  Estate, New Delhi  and has its North  Eastern Regional Office presently 

situated at Industrial



Estate,  Bamunimaidan,  Guwahati.  The  Corporation  helps the  entrepreneurs  by 

supplying machineries  or  equipments  on hire purchase  or  lease  basis  to set  up 

small-scale industrial units. The accused No.1 namely M/s Guwahati Cotton Mills (P) 

Ltd. has its present office and unit at Lalmati, National Highway-37, Village Chamata 

Pathar,  Sonapur.  The  accused  No.  2  namely  Sri  Gopal  Sarma  is  the  Managing 

Director of the accused No. 1   company. The said company has its registered office 

at Sixth Mile, Punjabari, Guwahati. During the course of business, the complainant 

Corporation provided one 'Thermic Fluid Heater Model-VTA : 10 with Fefractories' to 

the  accused No.  1  company  after  execution  of  a  Higher  Purchase  Agreement 

between the complainant Corporation and the accused No. 1 company. The accused 

No. 2 has signed the said agreement as Managing Director of accused No.1. The 

value of the said machinery was amounting to Rs. 14,66,772/-. The accused has 

failed to pay a number of instalments in time inspite of repeated request made by 

the Corporation. The accused No. 2 had issued a cheque bearing No. 204111 dated 

30.03.07 for an amount of Rs. 3,10,000/- drawn on account No. 5967 maintained by 

him  at  UBI,  Bharalumukh  Branch,  in  favour  of  the  complainant  Corporation. 

Accordingly,  the  complainant  Corporation  has  presented  the  cheque  for  its 

encashment but the same was returned by the UBI, to the PNB by citing the ground 

as “fund insufficient” and the dishonor of cheque was informed to the accused vide 

Cheque  Return  Memo  dated  05.04.07  and  the  same  was  received  by  PNB  on 

19.04.07. Accordingly the complainant has issued demand notice to the accused in 

its official address as well as in his home address through registered post but the 

accused has refused to accept the notice and the same was returned back to the 

Corporation. The notice issued to the accused in his residential address has been 

returned with remarks that the accused had left the said address and accordingly 

the notice was returned to the complainant. The postal authority has made the 

endorsement  in  the  said  returned  envelope  as  “left”  dated  30.05.07.  It  clearly 

indicates that the accused has misled the Corporation and the accused has not 

intimated the change of his address. The accused knowing the fact of the notice has 

refused to accept the same for which the complainant has filed the case 

against  the accused within the stipulated period u/s 138 N.I.  Act  by making all 

formalities.



3. The Ld. CJM has transferred the case to the court of Ld. Judicial Magistrate, 

1st Class, and after having completed a full dressed trial, the Ld. Court below has 

convicted the accused, as stated above. 

4. Being highly aggrieved and dissatisfied with the impugned  judgment and 

order  so passed by the Ld. Court below, the accused/petitioner has preferred the 

appeal taking the following grounds :-

(i) The  judgment  and  order  of  conviction  is  illegal  and  not  based  on  the 

evidence on record.

(ii) The Ld. Trial court has erred in law as well  as on fact in arriving at the 

finding  that  the  accused  issued  the  cheque  for  payment  of  the  loan  amount, 

whereas the accused issued the cheque against the offer of one time settlement 

scheme.

(iii) The Ld. Court below has passed the impugned order without applying her 

judicial mind.

(iv) The respondent failed to prove that the cheque was issued against the loan 

amount.

5. I have perused the Memo of Appeal, impugned judgment, case record of the 

Ld. Court below, evidence on record both oral and documentary and I have also 

heard the argument advanced by the Ld. Counsel for both the sides.

6. Now Point for Determination :- 

Whether the judgment and order passed by the Ld. Judicial Magistrate, 1 st 

Class, Kamrup (M) in C.R. Case No. 3579/07 by dated 29.02.16 is sustainable both 

on point of law as well as on facts.

7. Discussion, Decision and Reasons for such Decision :- 

(i) In order to prove the case u/s 138 N.I. Act, the prosecution must have to 

prove – (1) That the accused has issued the cheque in favour of

the  complainant  in  due  discharge  of  his  liability.  (2)  That  the  cheque  was 

dishonoured by the Bank due to insufficiency etc. of fund in the account of the 

drawer/accused. (3) That the accused fails to make payment within the stipulated 

period  as  demanded him to  make  the  payment  by  the  complainant  by  issuing 



notice. 

(ii) Now from perusal of the judgment of the Ld. Court below, it appears to me 

that the Ld. Court below has framed 4 Nos. of Points for determination of the case,  

and these are -

(a) Whether the accused issued Ext-5 cheque bearing No. 204111 in discharge 

of his legal debt and liabilities ?

(b) Whether  Ext-5  cheque  was  dishonoured  due  to  insufficient  fund  in  the 

account of the accused ?

(c) Whether a valid legal notice was issued to the accused ?

(d) Whether the accused, inspite of receiving the demand notice, had failed to 

repay the cheque amount within stipulated period ?

(iii) Regarding Ingredient No.1 :

It appears to me that the complainant has examined one Abhijit Baruah for 

and on behalf of the complainant Corporation who was serving as Manager in the 

Corporation. In his evidence, he stated that the complainant Corporation through its 

then  Deputy  Manager  (Law),  North  Eastern  Regional  Office  of  the  complainant 

Corporation Shri Rakesh Kesarwani has filed the case and during the pendency of 

the complaint, Rakesh Kesarwani was transferred to Cuttack. During the tenure of 

Rakesh Kesarwani,  he (Abhijit  Barua) was working as Deputy Manager (Law) at 

Guwahati Office. He has been authorised to take necessary steps including giving of 

evidence  for  and  on  behalf  of  the  Corporation  by  Regional  Manager  of  the 

Corporation. He has exhibited the Power of Attorney dated 26.08.03 executed by 

the  Chairman-cum-Managing  Director,  National  Small  Industries  Corporation  in 

favour of Jayanta Kumar Mahanta. Ext-2 is the letter of authorisation dated 24.08.09 

issued by the Regional Manager of the Corporation, Ext-2(1) is his signature. Ext-

2(2) and 2(3) are the signatures of Jayanta Kumar Mahanta. He also stated that 

during the course of business, the Corporation has provided one 

“Thermic Fluid Heater Model-VTA : 10 with Refractories” to the accused No. 1 and at 

that  time,  the  accused  No.  2  was  the  Managing  Director  and  in-charge  of  the 

accused No.  1.  On being executed a Hire  Purchase Agreement  dated 19.03.93, 

between the Corporation  and  the  accused  No.  1  and  accused  No.  2  being  the 

Managing Director of the said company put his signature in the Agreement. The 

value of  the macninery was Rs.  14,66,772/-.  He also  proved the Hire  Purchase 



Agreement dated 19.03.93 as Ext-3, Ext-3(I) and 3(II) are the signatures of Gopal 

Sarma, the accused No. 2, the then Managing Director of accused No. 1. Ext-3(12) 

is  the signature of  Col.  Manoranjan Goswami,  the then General Manager of  the 

compainant Corporation. He also proved the Calculation Sheet to the Hire Purchase 

Agreement dated 19.03.93 as Ext-4, Ext-4(1) is the signature of Shri Gopal Sarma. 

The  accused  had failed  to  pay the  instalments  as  per  terms and  conditions  as 

agreed in the Hire Purchase Agreement dated 19.03.93. Inspite of repeated request, 

the complainant has issued a cheque bearing No. 204111 dated 30.03.07 in favour 

of the complainant Corporation for an amount of Rs 3,10,000/-. The cheque was 

presented in the bank by the complainant but the same was dishonoured on the 

ground “fund insufficient”. He also proved the cheque as Ext-5 and Ext-5(1) is the 

signature of Gopal Sarma, the accused No. 2. The Bank authority has issued the 

Cheque Return Nemo dated 05.04.07 and proved the same as Ext-6, Ext-6(1) is the 

reason wherein it has been mentioned as “fund insufficient”.

Though he was cross-examined by the defence, but it has not been elicited 

to shake his evidence. 

(iv) In cross, PW 1 has admitted that the accused took the Machine from the 

complainant  by  executing  Ext-3  Hire  Purchase  Agreement  dated  19.03.93.  The 

accused has paid an amount of Rs. 1,36,771/- to the complainant.

The accused took the plea that civil case was initiated by the Corporation 

against him and the same was being decreed exparte and the Execution Case is 

pending in this regard. It is the case of the accused that since the Corporation has 

initiated  Execution  Case  against  him,  as  such,  he  has  no  liability  to  make  the 

payment. It is also his defence that 

during the pendency of Execution Proceeding, the Corporation made a proposal for 

settlement of the case by paying 25% amount on the ground that if he paid the said 

amount, then the case would be disposed of and accordingly, he has issued the 

cheque for Rs. 3,10,000/- in favour of the complainant. But the same was bounced. 

(v) Moreover, the accused in his evidence as DW-1 has admitted that he has 

issued the cheque in favour of the Corporation for an amount of Rs. 3,10,000/- and 

the same was bounced. 

(vi) In  his  statement  made  u/s  313  Cr.P.C.,  the  accused  also  admitted  the 

execution of Ext-3, Hire Purchase Agreement dated 19.03.93. He also admitted that 

at that time, he was working as Managing Director of accused No. 1. He admitted 



that he failed to make the payment. He also admitted that he has issued the cheque 

Ext-5 but he stated that  he  has not  issued the same to repay the instalment,  

instead it was issued under a scheme of National Small Industries Corporation Ltd. 

(vii) The learned counsel for the appellant has argued that since the execution 

proceeding is pending in between the parties and as such, the present case as filed 

by the complainant is liable to be dismissed.

The PW-1 admitted in cross that it is a fact that the amount mentioned in 

Ext-5 cheque is a part of the amount of Rs. 19,06,744/- and if the accused pays the 

amount of Rs. 3,10,000/-, (cheque amount) they will deduct the amount from the 

Title Suit which is pending in Civil Court against the accused. DW-1 Gopal Chandra 

Sarma has admitted that he has purchased the “Thermic Fluid Heater” from the 

Corporation by entering into an Hire Purchase Agreement. But he stated that in the 

last part of 1995, the industry has been able to do work and accordingly the same 

was running for a period of 2 years. But subsequently, the same was closed due to 

non-availability of raw-materials for which he has not been able to make payment of 

the instalments. He also stated that due to failing of payment of instalment, he lost 

his mental balance. He also admitted that the Civil Case was decreed against him 

and  the  court  has  decreed  an  amount  of  Rs.  18,36,000/-  in  favour  of  the 

complainant. 

(viii) From perusal of the document as exhibited by the PW-1 i.e. Exts-1, 2, 3, 4 

and 5, it appears to me that the accused No. 1 namely M/s

Guwahati Cotton Mills Pvt. Ltd. was represented by its Managing Director namely 

Gopal Sarma, accused No. 2 and has purchased one Thermic Fluid Heater Machine. 

The value of the machinery was Rs. 14,66,772/-. The accused No. 2 has failed to 

make the instalment. On being made demand by the Corporation, the accused has 

issued the cheque (Ext-5). The accused also admitted that he has issued the cheque 

and he also failed to pay the instalments. 

(ix) Accordingly,  having  considered  the  evidence  of  PW-1  and  DW-1 and  the 

documentary evidence, it appears to me that the accused No. 2 has issued Ext-5 in 

favour of the complainant for due discharge of its liability and as such, I found that 

the complainant has been able to prove the Ingredients No. 1 against the accused 

and as such, I am of the view that the Ld. Court below has rightly decided this 

point. 



(x) Regarding Ingredient No. 2 :

As I have discussed in Ingredient No. 1 that the accused has issued the 

cheque,  Ext-5  in  favour  of  the  Corporation  for  due  discharge  of  his  liability. 

Accordingly, the cheque was presented by the complainant for its encashment. The 

Bank authority has returned the same by citing the ground for dishonour of cheque 

as “fund insufficient”. The Bank has issued the Return Memo on 05.04.07. PW-1 has 

proved the Bank Return Memo as Ext-6 wherein it appears that the cheque bearing 

No. 204111 dated 30.03.07 issued by the accused in favour of the complainant was 

bounced due to “fund insufficient” in the account of accused. Accordingly, the Ld. 

Court below is found to have decided this Point rightly in favour of the complainant. 

(xi) Regarding Ingredient No. 3 :

It is the case of the complainant that on being received the information of 

dishonour of cheque bearing No. 204111, dated 30.03.07 on 19.04.07, a demand 

notice  dated  14.05.07  was  issued  at  the  proper  address  of  the  accused  by 

registered post with acknowledgment due No. 5780 and 5783 from Bamunimaidan 

Post Office, Guwahati. The said notice was sent to the official as well as residential  

address of the 

accused No. 2. The copy of the demand notice dated 14.05.07 is exhibited as Ext-7. 

Ext-8(1) and 8(2) are the postal receipt No. 5780 and 5783 dated 16.05.07. But the 

accused had refused to accept the notice sent by registered post and the postal 

authority has returned the same with endorsement as “refused, return to sender”. 

From perusal of the report as put by the postal authority, the accused person has 

refused  to  accept  the  demand  notice  dated  14.05.07.  On  the  other  hand,  the 

demand  notice  dated  14.05.07  was  sent  by  registered  post  to  the  residential 

address of the accused. But the same was returned with endorsement as “left”. The 

accused has not  intimated the change of  his  address  to  the  Corporation.  From 

perusal  of  the endorsement  of  the postal  authority,  it  clearly  indicates  that  the 

accused knowing fully well the contents of the registered envelope and dishonestly 

refused to receive the notice. PW-1 has proved the endorsement dated 24.05.07 as 

Ext-9. Ext-10 is the sealed envelope containing the demand notice dated 14.05.07. 

Ext-10  is  the  endorsement  dated  30.05.07  on the  ground   “left,  return  to  the 

sender”  from  the  postal  authority.  Exts-8  and  9  are  the  returned  un-delivered 

registered envelope. 

(xii) So, from perusal of the evidence of PW-1, it appears that the accused has 



received the demand notice and inspite of receiving the demand notice, he has not 

made the payment to the complainant and accordingly, this Ingredient is also found 

proved in favour of the complainant. 

(xiii) So,  having  considered  the  evidence  on  record,  together  with  the  above 

discussion and decision as arrived at in Ingredients No. 1, 2 and 3, I am of the view 

that the Ld. Court below has rightly come to a decision and as such, I found nothing 

to be interfered. 

O R D E R

In the result, the appeal is dismissed on contest. The judgment and order 

dated  29.02.16  passed  by  the  Ld.  Judicial  Magistrate,  1st Class,  Kamrup  (M), 

Guwahati in C.R. Case No. 3579/2007 is hereby upheld.

Send down the LCR to the learned Court below along with a copy of the 

judgment.  

Given under my hand and seal of this court, on the 4th day of October, 2017 

at Guwahati.

(Smti P.R. Rajmedhi) 
                         Addl. Sessions Judge No. 4, FTC,  

               Kamrup(Metro), Guwahati. 


