
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 4, FTC, KAMRUP : 
(METRO) AT GUWAHATI.

Criminal Revision No.   199  /2016  
                                           U/S 397 Cr. P. C.

Present: Smti P.R. Rajmedhi,
Additional Sessions Judge No. 4, FTC,
Kamrup(Metro) at Guwahati.

      Shri Akhilesh Kumar Singh     ... Petitioner
                           Versus –

      Kanchan Auto Finance Co               .....Respondent.

Appearance- 

For the Petitioner   : Mr.  K. Kalita, Ld. Advocate

For the Opp. Party   : Mr. D.K. Kothari, Ld. Advocate

Date of Hearing on   : 21.09.17                                                

Date of Judgment on: 04.10.17

   U   D   G   M   E   N   T

1. This  revision is  directed against  the order  dated 22.09.16 passed by the 

learned JMFC, Kamrup(M) Guwahati in C.R. No. 2059/15 whereby the learned court 

below has rejected the petition bearing No. 6151 filed by the accused/petitioner for 

allowing him to exhibit the documents which could not be exhibited at the time of 

recording his evidence as DW-1.

2. The facts leading to  file  the revision may,  briefly,  be stated that  the OP 

(hereinafter referred to as complainant) represented by its Manager Dev Prakash 

Sharma has filed a complaint before the learned CJM, alleging inter-alia that the 

petitioner  (hereinafter  referred  to  as  accused)  entered  into  an  Hire  Purchase 

Agreement with the complainant on 06.12.11 and obtained a financial assistance for 

purchasing one truck. As per Agreement, the petitioner had to pay a sum of Rs. 

2,99,800/- to the complainant firm in 23 instalments and out of that, the accused 

has paid 21 instalments amounting to Rs. 2,73,800/-. Thereafter he did not make



 

payment to the complainant. As on 26.07.15, the accused is liable to pay a sum of 

Rs. 26,000/- against principal due instalment and Rs. 15,951/- against interest and 

overdue charges to the respondent amounting to Rs. 41,951/-. It is also alleged that 

the  complainant  financed  another  amount  of  Rs.  1,30,000/-  to  the  accused  on 

02.04.15 for period of 23 months for repairing of his vehicle. The loan amount is 

payable by the accused to the complainant at the rate of 18% interest per annum 

till 27.06.15 and as such he is liable to pay sum of Rs. 5,520/-. But after expiry of 2 

months, while the complainant asked the accused to repay the loan amount with 

interest, the accused has issued a cheque bearing No.126302 dated 27.06.15 for Rs. 

1,77,473/- drawn on Axis Bank Ltd., Chibber House, G.S. Road, Guwahati in favour 

of the complainant firm. The cheque was presented for its encashment, but the 

same was dishonoured by the Bank due to “fund insufficient” in the account of the 

accused and accordingly the complainant filed the case against the accused u/s 138 

N.I. Act.

On 22.09.16, the accused adduced evidence as DW-1 and the learned court 

below after adducing his evidence, the defence was closed and accordingly the case 

was fixed for argument by fixing the date as on 21.10.16. Immediately after passing 

that order, the accused has filed a petition bearing No. 6151 for allowing him to 

exhibit  some documents as the same could not be exhibited at the time of his 

examination-in-chief due to misplace of his file. But the learned court below has 

rejected the petition.

3. Being  highly  aggrieved  at  and  dissatisfied  with  the  said  order,  the 

accused/petitioner has preferred the revision taking the plea inter-alia that –

(i) The Ld. Court below failed to apply its judicial mind in passing the impugned 

order dated 22.09.16.

(ii) The  Ld.  Court  below  committed  manifest  error  in  not  appreciating  the 

petition filed by the petitioner for allowing him to exhibit some documents which 

could not be exhibited at the time of recording his evidence as DW-1 without any 

cogent ground.



(iii) The  Ld.  Court  below  dismissed  the  petition  No.  6151  and  passed  the 

impugned order dated 22.09.16 on the ground that if the said petition is allowed 

then the same would prejudice to the other  side as the other  side has already 

completed the cross-examination of the petitioner.

(iv) The Ld. Court below passed the impugned order  dated 22.09.16 without 

appreciating the fact that the petition filed by the petitioner on 22.09.16 would be 

restricted to exhibit of the documents to prove his defence and there would not be 

any improvement of his case other than the evidence already recorded as DW-1 on 

22.09.16.

(v) The Ld. Court below failed to appreciate the fact that the documents sought 

to  be  exhibited  by  the  petitioenr  in  the  court  premises  got  misplaced  and 

subsequently when the documents could be located after recording his evidence as 

DW-1, a petition was filed for allowing him to exhibit the documents, but the Ld. 

Court below ought to have considered that the aforesaid petition was filed on the 

same day and the same is not an afterthought or an attempt to improve the case of 

the defence at the subsequent stage.

(vi) The order dated 22.09.16 passed by the Ld. Court below has caused serious 

prejudice to the petitioner which is nothing but a serious abuse of the process of 

the court.

4. I have carefully perused the revision petition, case record of the learned 

court below, impugned order together with the documents submitted along with the 

petition.

5. I have heard the arguments advanced by the learned counsel for both the 

sides and accordingly I proceed to dispose of the revision petition on the following 

points for determination.

6. Now the Point for Determination is :-

Whether the impugned order passed by the learned Judicial Magistrate, 1st 

Class in C.R. Case No. 2059/15 by dated 22.09.16 is sustainable both on point of 

law as well as on facts ? 



7. Discussion, Decision and Reasons for such Decision :-

The Hon’ble Apex Court in the case of Rajendra Prasad Vs. Narcotic Cell, 

through its Officer-in-charge, Delhi reported in AIR 1999 SC 2292 has emphatically 

observed and para 7 of the said judgment is quoted below for due appraisal – 

“Lacuna in the prosecution must be understood as the inherent weakness or 

a latent wedge in the matrix of the prosecution case. The advantage of it should 

normally  go  to  the  accused  in  the  trial  of  the  case,  but  an  over-sight  in  the 

management of the prosecution cannot be treated as irreparable lacuna. No party in 

a trial case can be foreclosed from correcting errors. If proper evidence was not 

adduced  or  a  relevant  material  was  not  brought  on  record  due  to  in  any 

inadvertance, the Court should be magnanimous in permiting such mistakes to be 

rectified. After all, the function of the Criminal Court is administration of criminal 

justice and not to correct errors committed by the parties or to find out and declare 

who among the parties performed better.”

8. Here in the instant case, the controversy in between the parties rests upon a 

alleged dishonor of a cheque u/s 138 N.I. Act, 1881.

9. Upon perusal of the impugned order, it appears very clear that the Ld. Court 

below has passed the order in a very clavered and perfunctory manner. The petition 

No. 6151/16 by dated 22.09.16 was filed by the accused/petitioner with a prayer for 

allowing him to exhibit some documents on the plea that the documents could not 

be exhibited due to its misplacement from the file at the time of examination-in-

chief of the accused as DW-1. 

10. The record upon perusal goes to show that the evidence for the accused as 

DW was allowed by the Court on that day itself i.e. on 22.09.16. But the accused 

failed to exhibit the documents and to prove the same through the evidence adduce 

by him because of it got misplaced from the file. Accordingly, the accused has filed 

the petition praying for allowing him to exhibit the same.

11. Interestingly,  the  Court  below  has  stated  that  the  Ld.  Counsel  for  the 

complainant has filed petition bearing No. 6151/16 and submitted that he may be 

allowed to exhibit some documents today itself as the same could not be exhibited 



at the time of examination-in-chief due to the misplacement of the file. 

So, the very order of the Ld. Court below that the petition was filed by the 

complainant instead of the petition filed by the accused is found misplaced by the 

Court itself. 

12. The impugned order upon perusal goes to show that the Ld. Court below has 

rejected  the  petition  so  filed  by  the  accused/petitioner  on  the  ground  that  the 

evidence adduced by him has been duly discharged and he has failed to exhibit any 

document  and  hence  if  at  this  stage  the  accused  is  allowed  to  exhibit  any 

document, then the same will cause prejudice to the other side.

13. It has already been stated that the accused/petitioenr was charged to stand 

trial u/s 138 N.I. Act, 1881 on the matrix that the cheque bearing No. 126302 dated 

27.06.15 for Rs. 1,77,470/- issued by him in favour of the complainant firm has 

been dishonoured.

14. I  have perused the complaint  petition together  with the evidence of  the 

accused (DW-1). The evidence as it appear as adduced by the accused go to show 

that  he has repaid 21 instalments  out of  23 and as such he is  to pay 2 more 

instalments i.e. of Rs. 26,000/-. His father has filed an FIR with the Jalukbari P.S. 

and he has deposited 3 blank cheques as security while taking the finance and as 

such, his liability confined to Rs. 26,000/- only. Admittedly, he has not exhibited any 

document at the time of his examination-in-chief. However, he has filed a petition 

on the same day with a prayer for allowing him to exhibit  the documents.  The 

controversy in between the parties is more or less civil in nature and the decision of 

the case rests upon the documents subject to prove.

So, at this stage, it is advisable for the Ld. Court to allow the petition without  

giving any second thought and the observation made by 

the  court  that  other  side  will  be  prejudiced  is  found  not  based  on  correct 

appreciation of law as well as on facts.

15. After careful consideration of the impugned order and submission made by 

the Ld. Counsel for both the sides together with considering the dictum of law, I 

hold that the impugned order is not tenable in law and as such the same is set 

aside. 



O R D E R

In the result, the revision petition is allowed on contest by setting aside the 

impugned order dated 22.09.16 passed by the learned JMFC, Kamrup (M), Guwahati 

in  C.R.  Case  No.  2059/15  with  a  direction  to  the  Ld.  Court  below  to  give  an 

opportunity to the accused to exhibit the documents by re-examining him with a 

chance to cross-examine the witness by the other side.

Send back the LCR along with a copy of this judgment to the learned court 

below.    

Given under my hand and seal of this court on this the 4 th day of October, 

2017 at Guwahati.

Addl. Sessions Judge No. 4, FTC, 

      Kamrup (M), Guwahati.


		

