
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 4, FTC, 
KAMRUP : (METRO) AT GUWAHATI.

Criminal Revision No.   3  2/2016  
                             U/S 397 Cr P C.

Present: Smti P.R. Rajmedhi,
Additional Sessions Judge No. 4, FTC,
Kamrup(Metro) at Guwahati.

Smti Sarita Sharma ...... Petitioner/Informant/Victim

                           -Versus –

Shri Anil Sharma & Anr. …. Opposite Parties/Respondents.

Appearance- 

For the Petitioner   : Mr.  D.K. Kothari, Ld. Advocate

For the Opp. Party   : Mr. S. Sancheti, Ld. Advocate

Date of Hearing on   : 05.08.17                                                

Date of Judgment on: 17.08.17

   U   D   G   M   E   N   T

1) This revision is directed against the order passed by the learned Judicial 

Magistrate, 1st class, Kamrup(M), Guwahati in G.R. Case No. 12276/12 vide dated 

23.02.15 whereby the learned court below has rejected the petition bearing No. 

2167 and 2168 filed by the informant/petitioner.

2) The facts leading to file the revision petition may shortly be stated that 

the informant/victim has filed a petition bearing No. 2167 dated 02.09.15 u/s 319 

CrPC before the learned trial court praying for passing an order to summon one 

Shri Kamal Sharma and Smti Sangita Sharma as accused in connection with GR. 

Case No. 12276/12 for the ends of justice on the premises that both the accused 

persons were named in  the FIR  has sufficient  incriminating materials  against 

both of



them surfaced during the enquiry/trial of the case.  But they were not sent up 

and  challaned by  the  police  in  the  charge-sheet  so  laid  by  the investigating 

agency before the court.

3) By  filing  another  petition  bearing  No.  2168  dated  02.09.15,  the 

victim/informant has prayed for passing an order  for  issuing summons to one 

Shri  Dinesh  Kumar  Choraria  and  Shri  Sarwan  Kumar  Kumawat,  members  of 

Marwari Yuva Manch in connection with the case for the ends of justice on the 

ground that the victim/petitioner somehow managed to escape from the captivity 

of the accused persons and came to her parental house and approached Marwari 

Yuva  Manch,  Guwahati,  to  get  the  matter  amicably  settled.  Accordingly  the 

accused person along  with his brother Kamal Sharma appeared in a meeting 

convened at the instance of Marwari Yuva Manch. Accordingly the members of 

the Marwari Yuva Manch are well acquainted with the facts and circumstances of 

the case and they are fit  and proper witnesses and their  evidence would be 

relevant for the purpose of proper adjudication of the case. The learned trial 

court, however, by an order dated 23.02.15 rejected both the petitions by the 

impugned order.

4) It is mentioned worth that another petition bearing No. 2169 filed by the 

informant/victim u/s 24(8) CrPC was however allowed.

5) Being highly aggrieved and dissatisfied with the order so passed by the 

learned court below, the informant/victim as petitioner has preferred the revision 

petition on the following amongst other grounds :-

i) The  learned  trial  court  did  not  apply  its  judicial  mind  in  its  true 

perspective and passed the order dated 23.02.15 whimsically and arbitrarily.

ii) The  learned  trial  Magistrate  has  passed  the  impugned  order  dated 

23.02.15 without applying its proper judicial mind.

 

Iii) The learned trial court by passing the impugned order has also committed 

grave injustice as Section 311 of Cr.P.C. gives discretionery power upon the court 

to summon material witness to reach at just decision of the case and the persons 



who were  prayed  to  be  summoned as  witnesses  by  the  petitioner  were  the 

material witnesses of the case as they were well acquainted with the facts of the 

case.

iv) The learned trial Magistrate failed to appreciate the fact that the power 

u/s  311 of  Cr.P.C.  can be exercised at  any stage of  the trial  or  enquiry if  it  

appears to the court that evidence of such witness is necessary to reach at just 

decision of the case.

v) The learned trial court failed to appreciate the fact that the court has a 

power to proceed against any other person appearing to be guilty of the offence 

u/s 319 of Cr.P.C. and it was duty of the court to proceed against the persons 

who were named in the FIR and whose name appeared in the evidence of PW 1 

and PW 2 respectively.

vi) The court must put some endeavour and to see that the person appearing 

to be guilty of an offence should not escape from the trial merely on the score 

that the investigating agency has not properly investigated the case as the right 

of  the  fair  trial  is  a  fundamental  right  of  the victim and that  should  not  be 

frustrated at any cost.

vii) The learned court below failed to appreciate the fact that the victim is a 

layman and does not possess the legal knowledge and soon after she learnt that 

the two FIR named persons were not sent up for trial though there was sufficient 

material to proceed against them, she filed petition No. 2167 in assistance with 

her counsel and section 319 of Cr.P.C. do not prescribe for any time limit for 

invoking the discretionery power of the court u/s 319 of Cr.P.C.

6) I have carefully perused the revision petition, impugned order together 

with the case record of the learned court below, evidence thereon. I have also 

heard  the  argument  advanced  by  the  learned  counsel  for  both  the  sides. 

Accordingly I proceed to dispose the revision petition on the following point for 

determination. 

7) Now Point for Determination :-

 Whether  the  order  dated  23.02.15  passed  by  the  learned  JMFC  in 

connection with G.R. Case No. 12276/12 rejecting the petitions bearing No. 2167 

and 2168 filed by the informant/petitioner is sustainable both on point of law as 

well as on facts ?



 

8) Discussion, Decision and Reasons for such Decision :-

 Admittedly, the revision petitioner has not assailed the order of allowing 

the petition so filed by the petitioner u/s 24(8) Cr.P.C. As such, I am not dealing 

with that matter

9) Coming to the petition No. 2167/I6 filed by the informant/victim u/s 319 

Cr.P.C., the law is well settled that the power u/s 319 Cr.P.C. can be exercised by 

the trial court at the stage of examination of the witness during trial and if the 

evidence adduced by the prosecution is pointed against any person, who is not 

being tried, then the trial court, may proceed against such person for the offence 

which he appears to have committed. This power is no doubt discretionery and 

has to be exercised judiciously. The basic requirement for invoking Section 319 

Cr.P.C.  is  that  the court  must  have reasonable satisfaction from the evidence 

already collected regarding two aspects. First, that some other person who is not 

arraigned as an accused in that case has committed the offence. Secondly, that 

for  such  offence,  other  person  could  well  be  tried  along  with  the  already 

arraigned accused. 

10) Here in the instant case, the learned court below has observed that the 

informant as PW 1 has made clear acquisition and allegations not only against 

the  accused Shri  Anil  Sharma but  also  against  Shri  Kamal  Sharma and Smti 

Sangita Sharma, the brother and sister-in-law of the accused respectively. She 

has categorically stated that Shri Kamal Sharma and Smti Sangita Sharma had 

been demanding Rs. 5,00,000/- from her. They along with her husband used to 

misbehave with her. They sometimes threw glass at her and beat her with stick. 

 

They  even  threatened  to  throw  her  into  the  well.  PW 2,  the  father  of  the 

informant has also deposed to the effect of supporting the vitim/PW 1 on this 

material particular. 

11) Upon perusal of the case record together with the FIR, it appears that the 

informant/victim had named both Kamal Sharma and Sangita Sharma as accused 

in the FIR. But the investigating officer did not send them up for trial because of 



want of sufficient material against them. 

12) The observation as arrived by the learned court below holding that the 

fact that there is sufficient material being surfaced against both the accused but 

they are not arraigned as accused in connection with the case. The learned court 

below rejected the petition by holding the fact that if new accused persons are 

impleaded, the case will again reach the preliminary stage and all the efforts put 

in till now will have to be repeated.

13) The provision of Section 319 Cr.P.C. gives ample power to any court to 

take cognizance and add any person not being the accused before it and try him 

along with other accused, if  there appears during the trial  sufficient evidence 

indicating his involvement in the offence. This power is really an extra-ordinary 

power and it should be used very sparingly. The observation of the learned court 

below is  however found not sound and prudent  on the ground that  there is 

fufficient  incriminating material  against  the accused persons.  Admittedly,  they 

were not arraigned as accused since police did not send them up for trial. If the 

accused were not brought before the court for facing trial for the offence alleged 

to have been committed by them under the garb of Section 319 Cr.P.C. then the 

basic object behind framing law u/s 319 Cr.P.C. would be frustrated. 

14) The evidence, as it appears from PW 1 and PW 2 is clear enough as to 

the involvement of the accused persons in connection with this case. 

 

15) Upon perusal of the case record, it appeas that the case reached to the 

stage of hearing argument which is still at the stage of trial. The finding of the 

learned court below that the case will again reach the preliminary stage and all  

the efforts put in till now will have to be repeated, has got no meaning since the 

evidence-in-chief  has  already  been  recorded.  The  evidence  adduced  by  the 

witnesses touching or implicating the accused will have to be put to the test of 

cross-examination. 

16) It is settled that when technicality is pitted against the ends of justice, it 

is the ends of justice that should be prevailed. Even at the cost of repetition, a 



substantive  right  confer  upon  a  party  under  the  garb  of  Section  319  Cr.P.C. 

cannot be thrown away only on the flimsy ground that the case will reach again 

to the preliminary stage and things will have to be repeated again.

17) So, the finding of the learned court below is found erroneous, unsound, 

illogical and illegal within the domein of criminal jurisprudence. 

 Hence, the petition so filed by the informant/victim is allowed by setting 

aside the impugned order of rejecting the petition No. 2167.

18) Secondly, it is an admitted fact that the victim/informant has averred in 

her complaint as well as evidence that she went to the office of Marwari Yuva 

Manch  for  getting  the  matter  amicably  settled.  Accordingly,  a  meeting  was 

convened at the instance of Marwari Yuva Manch, but the representatives from 

the Yuva Manch were not cited as witness and they were not examined by her in 

earlier point of time and hence she has come up u/s 311 Cr.P.C. to examine two 

persons  namely  Dinesh  Kumar  Choraria  and  Sarwan  Kumar  Kumawat  as 

prosecution witness.

 

19) In the case of Mohan Lal Shemiji Soni Vs. Union of India, the Hon'ble 

Apex Court laid down the ratio governing the law against filling up of lacuna in 

the following words -

“It is, therefore, clear that the criminal court has ample power to summon  

any person as a witness or recall and re-examine any such person even if the  

evidence on both sides is closed and the jurisdiction of the court must obviously  

be dictated by exigency of the situation, and fair play and good sense appeared 

to be the only safeguard that only the requirements of justice  command the 

examination of any person which would depends on the facts and circumstances  

of each case. Moreover, lacuna in the prosecution must be understood as the  

inharent weakness   or lateral wedge at the matrix of the prosecution case.  No  

party in a trial can be foreclosed from correcting errors. If proper evidence was  

not  adduced  or  a  relevant  material  was  not  brought  on  record  due  to  any  

inadvertance, the court should be magnanimous in permitting such mistake to be  

rectified.  After  all,  function of  the criminal  court  is  administration of  criminal  



justice and not to count errors committed by the parties or  to find out and  

declare who among the parties perform better.”

20) Here in the instant case, it is an admitted fact that the dispute in between 

the  parties  had  been  referred  to  Marwari  Yuva  Manch  and  a  meeting  was 

convened  to  settle  the  same  amicably  outside  the  court.  But  the  evidence 

relating  to  the  fact  was  not  brought  on  record  due  to  inadvertance  of  the 

prosecution. So, the prosecution cannot be fore-closed from revealing the facts 

before the court of law for proper adjudication of the case. However, subject to 

veracity of the evidence and statement when put to cross-examination. So, the 

petition filed by the informant/victim u/s 311 Cr.P.C. is found worth to be allowed.

21) In consequence, the impugned order rejecting the petition filed by the 

learned court below stands set aside.

 



O R D E R

In the result, the Revision Petition is allowed on contest by setting aside 

the order dated 23.02.15 passed by the learned JMFC, Kamrup (M), Guwahati in 

G.R. Case No. 12276/12 in respect of petition No. 2167 and 2168 filed by the 

victim/informant. 

Send back the LCR along with a copy of the judgment to the learned 

Court below..

 Given under my hand and seal of this court the 17th day of August, 2017.

   (Smti P.R. Rajmedhi)
                                          Additional Sessions Judge No.4,(FTC)

                                              Kamrup(M), Guwahati.


		

