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                                                J U D G M E N T

1. This  appeal  is  directed  against  the  judgment  and  order  passed  by  the 

learned Judicial Magistrate, 1st class,  Kamrup (M)  in  C.R.  Case No.  1246 /12 vide 

dated  20.10.16, whereby the learned court below has  convicted the accused u/s 

138 N.I.  Act and sentencing him to undergo S.I. for  3 months and also to pay 

compensation of Rs. 65,000/- in default S.I. for another 1 month. 

2. The  facts  leading  to  file  the  appeal  may  shortly  be  stated  that  the 

Respondent (hereinafter referred to be as Complainant) Asomi, represented by its 

Senior ExecutiveMr. Ganesh Deka has filed a complaint on 17.05.12 before the Court 

of Ld. CJM, Kamrup (M), Guwahati, alleging that the Appellant (hereinafter referred 

to be as accused) took a loan from Asomi and in due discharge of his financial 

liability, has isued a cheque bearing No. 402651 dated 18.04.12 for an amount of 

Rs. 47,900/- drawn on United Bank of India, Dhupdhara Branch in favour of the 

complainant.



 

The same was deposited by the complainant for its encashment but the same was 

dishonoured for 'insufficiency of fund' in the account of the accused. The same was 

informed vide Bank Memo dated 18.04.12. The complainant has issued demand 

notice upon the accused but after having received the demand notice, the accused 

did not pay the amount for which the complainant has filed the case against the 

accused u/s 138 N.I. Act.

3. After  having  received  the  complaint,  the  same  was  registered  and 

transferred to the court of Ld. Judicial Magistrate, 1st Class, for disposal.

4. Accordingly,  after  having completed the full  dressed trial,  the Ld. Judicial 

Magistrate, 1st Class has convicted the accused u/s 138 N.I. Act and sentenced him, 

as stated above.

5. Feeling aggrieved at and dissatisfied with the judgment and order so passed 

by the learned court below, the accused/appellant has preferred the appeal on the 

following amongst other grounds -

i) The Ld. Judicial Magistrate, 1st Class, has committed error of law and facts in 

passing  the  judgment  and  order  of  conviction  and  sentence  against  the 

accused/appellant.

ii) The  Ld.  trial  court  has  erred  in  law  and  mis-conceived  of  facts  and 

misappreciated the evidence on record.

Iii) The  evidence  on  record  of  the  complainant  has  not  established  the 

ingredients of Section 138 of N.I. Act.

iv) The  conviction  and  sentence  of  the  accused/appellant  is  based  on  the 

prosecution statement.

v) The  accused/appellant  issued  the  aforesaid  cheque  bearing  No.  402651 

dated 18.04.12 as blank security cheque at the time of obtaining the loan from the 

complainant/respondent many years back and he had already refunded the loan 

amount to the complainant/respondent and he has no financial liability for payment 

of Rs. 47,900/- to the complainant/respondent.



vi) The  complainant/respondent  has  failed  to  adduce  documentary  evidence 

about taking loan for an amount of Rs. 47,900/- by the accused/appellant.

vii) The Ld. Magistrate has not considered the cross-examination part of PW-1.

Vii) The Ld. Magistrate has recorded the statement of the accused/appellant u/s 

313 Cr.P.C. in contravention of the mandatory provision of law and the Ld. Trial 

Magistrate  has  not  recorded  some  relevant  statement  of  the  accused/appellant 

which has caused prejudice to the accused/appellant. 

6. I have carefully perused the Memo of Appeal, the case record of the learned 

court  below,  impugned  judgment  and  order,  evidence on record,  both  oral  and 

documentary. I have also heard the argument advanced by the learned counsel for 

both the side. 

7. Now Point for Determination   :-   

Whether the judgment and order passed by the learned Judicial Megistrate 

1st Class, Kamrup (M), Guwahati in C. R. Case No. 1246 /12 vide dated 20.10.16 is 

sustainable both on point of law as well as facts ?

8. Discussion, Decision and Reasons for such Decision   :-   

From perusal of the case record of the Ld. Court below, it appears to me that 

in  support  of  its  case,  the  complainant  has  examined  Shri  Ganesh  Deka.  After 

closing the evidence of the complainant witness, the accused was examined u/s 313 

Cr.P.C. His plea is of denial. But he has not adduced any evidence. 

From perusal of the judgment, it appears to me that the Ld. Court below has 

framed 4 Nos. of Points for determination of the case such as – (1) Whether 

the accused issued the cheque for the discharge of any legally enforceable debt or 

liability towards the complainant ?

(2) Whether the cheque was dishonoured for insufficient funds in the account of 

the accused ?

(3) Whether the accused received the demand notice issued by the complainant 

regarding the dishonour of the cheque ?

(4) Whether the accused has committed the offence under section 138 of the 

Negotiable Instruments Act, 1881 ?



9. Now in order to arrive at a just decision, let me recapitulate the evidednce 

on record.

10. Now point No. 1 - “Whether the accused issued the cheque for discharge 

of any legally enforceable debt or liability towards the complainant ?

It has already been stated that in support of its case, the complainant has 

examined  Shri  Ganesh Deka as  PW-1.  In  his  evidence-on-affidavit,  he  has fully 

supported the facts as averred in the complaint petition. He has stated that he is 

the Sr. Executive of the complainant society “Asomi” and the same was a registered 

society vide registration No. S-39930 of 2001. He is well conversant with the facts 

and  circumstances  of  the  case.  He  has  also  proved  the  Authority  Letter  dated 

27.05.10 authorising him to file the case as Ext-1. The accused has obtained loan 

from  them  on  terms  and  conditions  as  agreed  between  the  accused  and  the 

complainant. The accused was habitually defaulter in repayment of the loan and 

made several demands for payment. The accused has issued the cheque bearing 

No.  402651 dated 18.04.12 for  an amount of  Rs.  47,900/-  to be drawn on the 

United Bank of India,  Dhupdhara, Goalpara. Accordingly, deposited the aforesaid 

cheque in their bank namely United Bank of India, Bharalumukh for encashment, 

but the same was returned with reason of 'insufficiency of fund' in the account of 

the accused. He proved the cheque issued by the accused in favour of “Asomi” as 

Ext-2, Ext-2(a) is the signature of accused Anup Basumatary. He also proved the 

Cheque Return Memo as Ext-3 wherein it is mentioned the cheque No. As 402651 

dated 18.04.12  for  an amount  of  Rs.  47,900/-  and the reason for  dishonour  is 

written  as  “fund  insufficient”.  After  receiving  the  Cheque  Return  Memo,  the 

complainant has issued demand notice through registered post upon the accused 

and the same is proved as Ext-4, Ext-4(a) is his signature. 

 In cross, he admitted that he was authorised by the complainant to lodge 

the case. He further admitted that the accused issued the cheque 

to  discharge  his  liability  of  Rs.  50,000/-  only.  He  also  stated  that  they  have 

sanctioned the loan on the terms of monthly instalment of amount of Rs. 5,000/-. 

He further stated that the accused used to pay his instalments in cash as well as in  

cheque also. He denied that the accused has issued the cheque in their favour as 

security at the time of receiving the loan. 



11. On the other hand, the accused in his statement recorded u/s 313 Cr.P.C. has 

answered the question put to him that  – PW-1 also stated in his  evidence you 

obtained loan from the complainant on the terms and conditions as agreed between 

you and the complainant. What do you say ? Then he answered as - “Yes”. Though 

the accused in his statement made u/s 313 Cr.P.C. stated that he has repaid the 

loan  amount  as  obtained  from  the  complainant,  but  he  has  not  adduced  any 

evidence. He also stated that he has given the blank cheque to the complainant as 

security. But on perusal of the cheque as issued by the accused, Ext-2, it appears 

that the same was written by same person wherein Mr. Anup Basumatary put his 

signature and the letters put in the Ext-2 are found to be made by the same person. 

 

12. The Ld. Court below while discussing the Point No. 1, it is reflected that – 

Hon'ble Supreme Court in Krishna Janardan Bhat Vs. Dattatraya G. Hedge (2008) 4 

SCC 54 held that - 

“Courts  must  be  on  guard  to  see  that  merely  on  the  application  of 

presumption  as  contemplated  under  section  139  may  not  lead  to  injustice  or 

mistaken conviction. The doctrine of reverse burden introduced by S. 139 of the NI 

Act  should  be  balanced.  Now  section  118(a)  of  the  NI  Act  says  about  the 

presumption of consideration. But as per the judgment passed by Hon'ble Supreme 

Court in Bharat Barrel and Drum Manufacturing Company Vs. Amin Chand Pyarelal 

{(1999) 3 SCC 35} the presumption u/s 118(a) of the NI Act is rebuttable. It was 

clear  from the various decision of  Hon'ble  Supreme Court  that  the presumption 

drawn under a statute has only an evidentiary value. Presumptions are raised in 

terms  of  Evidence  Act.  Presumptions  drawn in  respect  of  one  fact  may  be  an 

evidence even for the purpose of drawing presumption under another. 

Hon'ble Supreme Court in Kumar Exports Vs. Sharma Carpets [AIR 2009 SC 1518] 

held that Section 118 of the Act inter alia directs that it shall be presumed, until the 

contrary  is  proved,  that  every  negotible  instrument  was  made  or  drawn  for 

consideration.”

13. The Ld. Court below also relied upon the decision of the Hon'ble Gauhati 

High Court reported in [(2009) 6 GLR 726] in the case of Ambika Baishya Vs. State 



of Assam and another, wherein it was held that the holder of a cheque shall be 

presumed to have received the cheque in discharge of a debt or liability which the 

drawer of the cheque had and presumption cannot be discharged by the drawer by 

merely  offering  a  reasonable  or  plausible  explanation,  the  presumption  can  be 

discharged only when the drawer proves that he had no such debt or liability as the 

sum mentioned in the cheque reflects. 

14. But here in the instant case, it appears nothing from the part pf the accused 

to rebut the presumption that he has not issued the cheque for due discharge of his 

liability.  Rather,  he admitted in  his  statement  made u/s  313 Cr.P.C.  that  he has 

obtained the loan from the complainant. 

15. So, having considered the evidence on record together with the discussion 

as made by the Ld. court below in Point No. 1, I found that the Ld. Court below has 

rightly discussed the evidence on record and hold that the accused has issued the 

cheque for due discharge of his liability towards the complainant. 

16. Regarding  Point  No.  2 -  “Whether  the  cheque  was  dishonoured  for 

insufficient funds in the account of the accused ?” It has already been discussed in 

Point  No.  1  that  the  accused  has  issued  the  cheque/Ext-2  in  favour  of  the 

complainant and the same was deposited in the Bank of the complainant for its 

encashment  and  the  same  was  returned  on  18.04.12  with  reason  of  return  of 

cheque bearing No. 402651 dated 18.04.12 as “fund insufficient”. Admittedly, the 

accused has not adduced any evidence in this regard. On the query put to the 

accused in his statement

made u/s 313 Cr.P.C., the accused has given the answer to question No. 4 that - “I  

gave a blank cheque to the complainant. I have not directed the complainant to 

deposit the cheque in bank”. From perusal of the Ext-2, it clearly appears that the 

cheque as issued by the accused in favour of the complainant was returned with 

reason “fund insufficient” in the account of the accused and as such, the Ld. Court 

below also held that the cheque was dishonoured for insufficiency of fund in the 

account of the accused and as such, I found nothing that the Ld. Court below has 

not discussed the evidence on record properly.



17. Regarding  Point  No.  3 -  “Whether  the  accused  received  the  demand 

notice issued by the complainant regarding the dishonour of the cheque ?” I have 

carefully perused the discussion as made by the Ld. Court below in Point No. 3. The 

demand notice issued to  the accused is  proved by the PW-1 as Ext-4.  He also 

proved the Postal Receipt as Ext-5. The accused in his statement recorded u/s 313 

Cr.P.C. has stated that he has not received the demand notice. On perusal of Ext-4,  

it  appears  that  the demand notice  was issued by the complainant  on 19.04.12 

wherein the address has been mentioned as - Anup Basumatary, son of Sri Naren 

Basumatary,  Village  Dighli,  P.O.  Dhupdhara,  Goalpara,  Assam.  In  the  complaint 

petition the address of the accused has mentioned as Shri Anup Basumatary, son of 

Shri  Naren  Basumatary,  Village  Dighli,  P.O.  Dhupdhara,  Goalpara,  Assam.  The 

accused has appeared in compliance to the summons issued by the Ld. Court below 

as mentioned in the address in the complaint petition. The address mentioned in the 

registered  notice  i.e.  Ext-4  is  found  to  be  the  same  with  that  of  the  address 

mentioned in the complaint petition. So, the question of non- receiving the demand 

notice by the accused does not arise. The postal receipt is also exhibited by the PW-

1 as Ext.5. The Demand Notice was sent to the accused through registered post.

18. So, considering all the existing available documents, it appears to me that 

the accused has received the demand notice. The Ld. Court below also discussed 

the decision as laid down by the Hon'ble Apex Court

and accordingly I found nothing adverse with the decision as arrived by the Ld. 

Court below.

19. Regarding Point No. 4 - “Whether the accused has committed the offence 

under section 138 of the Negotiable Instruments Act, 1881 ?” From the foregoing 

discussion as discussed in Points No. 1, 2 and 3, it appears to me that the accused 

has obtained the loan from the complainant and he has issued the cheque/Ext-1 in 

favour  of  the  complainant  in  due  discharge  of  his  liability  and  the  same  was 

bounced  due  to  'insufficiency  of  fund'  in  the  account  of  the  accused,  and 

accordingly, I found that the accused has committed the offence u/s 138 N.I. Act 

and accordingly  the Ld.  Court  below has rightly  come to  a conclusion that  the 



accused has committed the offence punishable u/s 138 N.I. Act.

20. So,  having considered the entire aspect  of  the matter,  together  with the 

discussion as made above, I found that the Ld. Court below has rightly arrived at a 

decision and I found nothing to interfere. 

O R D E R

In the result, the appeal is dismissed on contest and in consequence, the 

judgment and order passed by the Ld. JMFC, Kamrup (M), Guwahati in C.R. Case 

No. 1246 /12 is hereby upheld.

Send down the LCR to the learned Court below along with a copy of the 

judgment.  

Given under my hand and seal of this court, on the 20th day of September, 

2017 at Guwahati.

(Smti P.R. Rajmedhi) 
                         Addl. Sessions Judge No. 4, FTC,  

               Kamrup(Metro), Guwahati. 


