
IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE NO. 4, FTC, KAMRUP : 
(METRO) AT GUWAHATI.

Criminal Revision No.   2  1  /201  7  
                                   U/S 397 and 399 Cr P C.

Present: Smti P.R. Rajmedhi,
Additional Sessions Judge No. 4, FTC,
Kamrup(Metro) at Guwahati.

                    Smti Lili Deka ... Petitioner
                           - Versus –

                    North East Region Fin Services Ltd. (Micro Finance),

represented by Shri Satish Nath.....Respondent.

Appearance- 

For the Petitioner   : Mr.  M. Hussain, Ld. Advocate

For the Opp. Party   : Mr. S. Kalita, Ld. Advocate

Date of Hearing on   : 24.10.17                                                

Date of Judgment on: 31.10.17

   U   D   G   M   E   N   T

1. This  Revision  is  directed  against  the  order  passed  by  the  Ld.  Judicial 

Magistrate, 1st Class, Kamrup (M), Guwahati in C.R. Case No. 2882/15 vide dated 

19.01.17  whereby  the  Ld.  Court  below  has  issued  NBWA  against  the 

accused/petitioner by fixing the date as 15.03.17 for her appearance. 

2. The facts leading to file the revision petition may shortly be stated that the 

OP has filed C.R. Case No. 3144/13 before the Ld. CJM, Kamrup (M) and the same 

was transferred to the court of Ld. JMFC. The Ld. JMFC vide order dated 19.12.14 

observed  that  the  court  has  no  jurisdiction  to  try  the  matter  and  accordingly 

returned the matter with liberty to file in appropriate forum. Accordingly, thereafter, 

the OP filed the C.R. Case No. 1/15 before the Ld. CJM, Nagaon. Thereafter, on 

03.01.15, the complainant/OP filed a petition to return the same due to lack of 

jurisdiction and accordingly the petition was allowed by an order dated



13.10.15.  The  OP has  filed  C.R.  No.  2882/15  before  the  Ld.  CJM,  Kamrup (M) 

against the petitioner u/s 138 N.I. Act and the same was transferred to the court of 

Ld. JMFC, Kamrup (M) for disposal. On being received the case record, the Ld. JMFC 

has passed an order by fixing the date as on 27.01.16 for necessary order. On that 

day, the Ld. Court below has passed an order wherein interalia observing that the 

case is filed after expiry of one month from the date of delivery of notice upon the 

accused person and accordingly fixed the case for hearing on point of limitation by 

fixing the date as on 11.04.16. On that day, the court was declared holiday due to 

Assembly Election and accordingly the case record was put up on 12.04.16. On that 

day,  the case was posted for  appearance of  the accused by fixing the date  as 

14.06.16. On 14.06.16, the Ld. Court below has passed the order, interalia that the 

case  was  at  the  stage  of  appearance  of  accused  and  meaning  thereby  that 

cognizance of  offence against  the accused was already taken by the court  and 

accordingly  issued  summons  to  the  accused/petitioner  by  fixing  the  date  as  on 

23.08.16. On that day, the Ld. Court below has passed an order that the AD is 

returned after notice being duly served upon the accused and accordingly issued 

bailable  warrant  of  Rs.  1,000/-  against  the  accused  by  fixing  the  date  as  on 

07.11.16 for appearance/report. On 07.11.16, it was ordered by the Ld. Court below 

that the bailable warrant issued against the accused returned after execution but 

the accused did not turn up and accordingly issued NBWA against the accused by 

fixing the date as on 15.03.17 for appearance of the accused.

3. Being highly aggrieved at and dissatisfied with the order dated 19.01.17, so 

passed by the learned court below, the accused/petitioner has preferred the revision 

taking the grounds interalia that -

i) For that the Ld. Court below has passed an order dated 19.01.17 against the 

petitioner. So, she apprehends that if she appears before the trial court, she will be 

put behind the bar.

ii) For that the petitioner submits that she is ready to appear before the Ld. 

Court and face the trial. If the impugned order was not recalled or stayed, she may 

be arrested and put behind the bar.

iii) For that the petitioner is a married woman having a suckling baby, if she is 

arrested on the basis of the impugned order, her suckling baby will die of starvation. 



iv) For that the petitioner is a people below the poverty line. Her husband is 

suffering from ailments for long time and due to poverty, she could not manage the 

travelling expenditure and fees of the Advocate in due time.

4. I have carefully perused the revision petition, case record of the Ld. Court 

below  together  with  the  impugned  order.  I  have  already  heard  the  argument 

advanced  by  the  learned  counsel  for  both  the  sides.  Accordingly,  I  proceed  to 

dispose of the case on the following point for determination. 

5. Now the Point for Determination is :-

Whether the order passed by the learned Judicial Magistrate, 1st Class in C.R. 

Case No. 2882/15 by dated 19.01.17 is sustainable both on point of law as well as 

on facts ? 

6. Discussion, Decision and Reasons for such Decision :-

Upon perusal of the impugned order together with the chronological history 

of the case, it appears that the instant case was initially filed by the complainant 

before the Ld. CJM, Kamrup (M). But the complaint was returned to the complainant 

with liberty to file the same in proper forum in view of jurisdictional error in the light 

of the judgment passed by the Hon'ble Apex Court in the case of Dashrath Rupsingh 

Rathod Vs. State of Maharashtra and another and accordingly the complaint was 

filed before the Ld. CJM, Nagaon who again passed an order to transfer the case for  

filing the same in the court of Kamrup (M) in view of the Ordinance passed by the 

Parliament  of  India  vide  Ordinance  No.  6/2015,  Negotiable  Instruments 

(Amendment) Ordinance, 2015. Accordingly, the case was transferred to the court 

of Ld. JMFC, Kamrup (M) for disposal.

7. The case was initially fixed for hearing on point of admission vis-a-vis the 

point of limitation in filing the complaint petition. But somehow an order was passed 

by the Ld. Court below that issuing summons to the accused with a direction to the 

complainant to take steps.

Accordingly,  the  complainant  furnished  the  postal  receipt  and  the  AD  in 

respect  of  the  summons  sent  to  the  accused  through  registered  post.  But  the 

accused did not turn up despite of having acknowledgment is being receipt by the 

accused.  Accordingly,  the  court  issued bailable  warrant  of  arrest  of  Rs.  1,000/- 



against the accused by fixing the date as on 07.11.16. The court below again asked 

the complainant  to take steps for  issuing bailable  warrant  of  arrest  against  the 

accused by fixing the case for appearance of the accused on 19.01.17. On 19.01.17, 

the bailable warrant issued against the accused was returned after execution of the 

same. But the accused did not turn up for which the Ld. Court below issued NBWA 

against the accused with a direction to the complainant to take steps within 7 days.

8. Aggrieved with the impugned order of issuing NBWA against the accused, 

she has preferred the revision praying for staying the impugned order and allow him 

to go on bail or pass any order or direction as the court deems fit and proper. 

9. I have also perused the report of the E.O. regarding execution of the bailable 

warrant of arrest issued against the accused which upon meticulous perusal goes to 

show that the E.O. allowed the accused to go on bail since the warrant of arrest 

issued by the court was bailable one. But there is nothing in the report to show that  

the accused was arrested by the police at any point of time on the strength of arrest 

and allowed her to go on bail of Rs. 1,000/-. Rather, it was stated in the report that  

the bailor  is  found available  to  stand  surety  of  the accused for  which  she was 

allowed to go on bail.  One Bail  Bond was executed by one Mahesh Rajbongshi 

wherein he covanated the accused to produce before the court on the date fixed, 

otherwise he would pay the fixed amount.

10. Admittedly, in such a situation, normally the police would have to arrest the 

accused and allowed her/him to go on bail if he/she is willing to release on bail.

11. Here in the instant case, the bailor Mahesh Rajbongshi stood as surety for 

due appearance of the accused in the court of law. So, the court could have issued 

show cause notice to the bailor Mahesh Rajbongshi initially and then to take any 

coersive action against the accused. But instead, the court directly issued NBWA 

against the accused which prima facie militate/violate the canon of law and legal 

procedure.

12. Accordingly,  the  impugned  order  is  required  to  be  interfered  and  in 

consequence the impugned order is set aside. 



O R D E R

In the result, the revision is allowed on contest with a direction to the Ld. 

Court below to grant bail to the accused subject to satisfaction of the Ld. Court 

below.

The  accused/petitioner  is  directed to  appear  before  the  Ld.  Court  below 

within 15 days from the date of order and to file a petition for bail, upon which the 

court shall consider the same in the light of the above observation.

Send back the LCR along with a copy of the judgment.    

Given under my hand and seal of this court on this the 31 st day of October, 

2017 at Guwahati.

Addl. Sessions Judge No. 4, FTC, 

      Kamrup (M), Guwahati.


		

