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Present: Sri Sarfraz Nawaz, A.J.S.

C.R. Case No. 1606c of 2014

24.07.17Complainant, Sri Dilip Das is absent with steps vide Pet. No. 1753. His absence is 

condoned on the grounds shown.

Accused, Sri Muhiteswar Goswami is absent without steps.

Issue Warrant of Arrest against him.

Other accused persons (Janasadharan, Sri Abhinab Bora, Dr. Shivnath Barman 

and Sri Bedabrat Bora) are absent with steps vide Pet. No. 1726. It appears 

that they were absent on the last date as well. In fact, on perusal of the Case 

Record, it appears that they have been regularly irregular in their appearance 

before  this  court.  As  such,  the  accused  persons,  Sri  Abhinab  Bora,  Dr. 

Shivnath  Barman  and  Sri  Bedabrat  Bora  are  hereby  directed  to  remain 

present on the next date fixed.

Moving on,  vide this  order,  I  am disposing of  Pet.  No.  2617 filed by the 

complainant side u/s 311, CrPC for re-examining the complainant, Sri Dilip 

Das  (PW-1)  on  the  ground  that  during  his  examination-in-chief,  certain 

relevant documents were not exhibited. 

Before deciding the matter, let me reproduce the context in which the said 

petition was moved by the complainant side.

The instant case pertains to an offence of defamation. During his examination 

in chief, the complainant, Sri Dilip Das (PW-1) exhibited the newspaper report 

dated 07.05.2014 as Ext-1. Thereafter, his examination-in-chief was closed 

and his cross-examination was reserved till the next date. On the next date 

during cross-examination of PW-1, the learned counsel for the complainant 

filed  Pet.  No.  2617  for  allowing him to  recall  PW-1.  The  learned counsel 

submitted that there was an oversight on the part of his co-counsel and he 

forgot to mark certain important documents as exhibits.  The learned counsel 

has submitted that  these documents form the edifice of the prosecution’s 

case and the complainant ought not to suffer on account of the error of his 
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counsel. The complainant side has submitted the list of the documents that 

they are seeking to bring on record as exhibits. 

Per contra, the learned counsels for the accused persons have objected to the 

prayer of the complainant stating that the prosecution cannot be allowed to 

use Sec. 311, CrPC for the purpose of filling up the lacuna in its case.

Having  heard  the  learned  counsel  for  the  respective  parties  and  having 

bestowed my serious consideration to the issue involved, let me decide the 

matter in light of the statutory provisions and judicial pronouncements.

In order to appreciate the issue, it will be worthwhile to refer to Section 311 

CrPC and Sec. 138, Indian Evidence Act. 

Section 311, Criminal Procedure Code:
311. Power to summon material witness, or examine person 
present: 

Any Court may, at any stage of any inquiry, trial or other proceeding 
under this Code, summon any person as a witness, or examine any 
person in attendance, though not summoned as a witness, or recall 
and re- examine any person already examined; and the Court shall 
summon and examine or recall and re-examine any such person if his 
evidence appears to it to be essential to the just decision of the case.

Section 138, Indian Evidence Act
138. Order of examinations- 

Witnesses shall be first examined-in- chief, then (if the adverse party 
so desires) cross-examined, then (if the party calling him so desires) 
re-examined.

The examination and cross-examination must relate to relevant facts, 
but the cross-examination need not be confined to the facts to which 
the witness testified on his examination-in-chief. 

Direction of re-examination- 
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The re-examination shall  be directed to the explanation of  matters 
referred to in cross-examination; and, if new matter is, by permission 
of the Court, introduced in re- examination, the adverse party may 
further cross-examine upon that matter.

In Rajaram Prasad Yadav v. State of Bihar & Anr. [SLP (Cri) 2400 of 

2011], the Hon’ble Supreme Court of India observed as follows:

“A conspicuous reading of Section 311 Cr.P.C. would show that widest 
of the powers have been invested with the Courts when it comes to 
the question of summoning a witness or to recall or re-examine any 
witness already examined. A reading of the provision shows that the 
expression any has been used as a pre-fix to court, inquiry, trial, other 
proceeding, person as a witness,  person in attendance though not 
summoned as a witness, and person already examined. By using the 
said expression any as a pre-fix to the various expressions mentioned 
above, it is ultimately stated that all that was required to be satisfied 
by the Court was only in relation to such evidence that appears to the 
Court to be essential for the just decision of the case. Section 138 of 
the Evidence Act, prescribed the order of examination of a witness in 
the Court. Order of re-examination is also prescribed calling for such a 
witness so desired for such re-examination. Therefore, a reading of 
Section 311 CrPC and Section 138 Evidence Act, in so far as it comes 
to the question of a criminal trial, the order of re-examination at the 
desire of any person under Section 138, will have to necessarily be in 
consonance with the prescription contained in Section 311 CrPC It is, 
therefore, imperative that the invocation of Section 311 CrPC and its 
application in a particular case can be ordered by the Court, only by 
bearing in mind the object and purport of the said provision, namely, 
for achieving a just decision of the case as noted by us earlier. The 
power vested under the said provision is made available to any Court 
at any stage in any inquiry or trial or other proceeding initiated under 
the Code for the purpose of summoning any person as a witness or 
for examining any person in attendance, even though not summoned 
as witness or to recall or re-examine any person already examined. 
Insofar  as  recalling  and  re-examination  of  any  person  already 
examined, the Court must necessarily consider and ensure that such 
recall and re-examination of any person, appears in the view of the 
Court to be essential for the just decision of the case. Therefore, the 
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paramount  requirement  is  just  decision  and  for  that  purpose  the 
essentiality  of  a person to  be recalled and re-examined has to  be 
ascertained. To put it differently, while such a widest power is invested 
with the Court, it  is needless to state that exercise of such power 
should be made judicially and also with extreme care and caution."

In the decision in  Raj Deo Sharma (II) vs. State of Bihar  reported in 

1999 (7) SCC 604, the proposition has been reiterated as follows: 

“We may observe that the power of the court as envisaged in Section 
311 of the Code of Criminal Procedure has not been curtailed by this 
Court.  Neither  in  the  decision  of  the  five-Judge  Bench  in  A.R. 
Antulay  case nor  in  Kartar  Singh  case such  power  has  been 
restricted  for  achieving  speedy  trial.  In  other  words,  even  if  the 
prosecution  evidence  is  closed  in  compliance  with  the  directions 
contained in the main judgment it is still open to the prosecution to 
invoke the powers of the court under Section 311 of the Code. We 
make it clear that if evidence of any witness appears to the court to 
be essential to the just decision of the case it is the duty of the court 
to summon and examine or recall and re-examine any such person..

A  conjoint  reading  of  Sec.  311,  CrPC,  Sec.  138,  Evidence  Act  and  the 

aforementioned judgments makes it clear that if it appears to a court of law 

that there is evidence available that can lead to a just decision of the case, 

then a criminal court has ample power to take the evidence on record. 

Now, the defence has vehemently argued that the complainant side lost its 

opportunity to adduce the evidence in time and now is attempting to fulfil the 

lacuna.

It is true that in Mohanlal Shamji Sani v. Union of India reported in AIR 

(1991) SC 1346, it was held that a court while exercising its power under 

Section 311 of the Code shall not use such power `for filling up the lacuna 

left by the prosecution.' 

However, the Hon’ble Supreme Court in the case of  Rajendra Prasad v. 

Narcotics Cell reported in (1999) 6 SCC 110 has made it very clear that 

https://indiankanoon.org/doc/171510013/
https://indiankanoon.org/doc/1780550/
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“…..A lacuna in prosecution is not to be equated with the fallout of an 
oversight  committed  by  a  public  prosecutor  during  trial,  either  in 
producing  relevant  materials  or  in  eliciting  relevant  answers  from 
witnesses.  The  adage  `to  err  is  human'  is  the  recognition  of  the 
possibility of making mistakes to which humans are prone. A corollary 
of  any  such  latches  or  mistakes  during  the  conducting  of  a  case 
cannot be understood as the lacuna which a court cannot fill up. 

Lacuna  in  the  prosecution  must  be  understood  as  the  inherent 
weakness or a latent wedge in the matrix of the prosecution case. The 
advantage of it should normally go to the accused in the trail of the 
case, but an over sight in the management of the prosecution cannot 
be treated as irreparable lacuna. No party in a trial can be foreclosed 
from  correcting  errors.  If  proper  evidence  was  not  adduced  or  a 
relevant material was not brought on record due to any inadvertence, 
the court should be magnanimous in permitting such mistakes to be 
rectified. After all, function of the criminal Court is administration of 
criminal justice and not to count errors committed by the parties or to 
find out and declare who among the parties performed better.” 

Going  further,  the  Hon’ble  Supreme  Court  in  one  of  its  most  landmark 

judgments  (pertaining  to  examination  of  witnesses)  namely  Zahira 

Habibullah Sheikh (5) v. State of Gujarat reported in  (2006) 3 SCC 

374 observed:

“….Sometimes the examination of witnesses as directed by the court 
may result in what is thought to be ‘filling of lacunas’. That is purely a 
subsidiary factor and cannot be taken into account. Whether the new 
evidence is essential or not must of course depend on the facts of 
each case, and has to be decided by the Presiding Judge.”

In  my  search  for  further  clarity  and  elucidation,  I  stumbled  across  the 

decision of the Hon’ble Supreme Court in the case of  U.T. of Dadra and 

Nagar Haveli and Anr. vs. Fatehsinh Mohansinh Chauhan reported in 

(2006) 7 SCC 529  which perhaps lends finality to the issue. The Hon’ble 

Supreme Court has held,



ORDER-SHEET FOR MAGISTRATE’S RECORDS

IN THE COURT OF Judicial Magistrate First Class, Kamrup (M)

Present: Sri Sarfraz Nawaz, A.J.S.

C.R. Case No. 1606c of 2014

“A conspectus of authorities referred to above would show that the 
principle is well settled that the exercise of power under Section 311 
CrPC should be resorted to only with the object of finding out the 
truth or obtaining proper proof of such facts which lead to a just and 
correct decision of the case, this being the primary duty of a criminal  
court. Calling a witness or re-examining a witness already examined 
for the purpose of finding out the truth in order to enable the court to 
arrive at a just decision of the case cannot be dubbed as filling in a 
lacuna in the prosecution case unless the facts and circumstances of 
the case make it apparent that the exercise of power by the court 
would result in causing serious prejudice to the accused resulting in 
miscarriage of justice.” 

The aforementioned judgments clearly reveal that if there is evidence that 

can lead to the unearthing of truth, it cannot be brushed aside by taking 

shelter of the plea of lacuna filling. 

In relation to the instant case, the complainant is only seeking to bring on 

record  certain  documents  which  the  prosecution  believes  is  necessary  to 

prove its case- documents which appear to have been inadvertently left out  

at the time of adducing the complainant’s evidence. 

As  held  by  the  Hon’ble  Supreme  Court,  a  court  of  law  must  permit 

inadvertent mistakes to be corrected. After all, the object underlying Section 

311 of the Code is that there may not be failure of justice on account of  

mistake of either party in bringing the valuable evidence on record or leaving 

ambiguity in the statements of the witnesses examined from either side.

Let me conclude by saying that every trial is a voyage of discovery in which 

truth is the quest. I, therefore, deem it fit to exercise the power vested u/s 

311, CrPC to discern and find out the truth in relation to the instant case. 

At the same time, I hasten to add that the re-examination of PW-1 shall be 

confined only to the production of the documents listed in Pet. No. 2617. 
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And, also, the defence shall  have adequate and full  opportunity to further 

cross-examine the complainant (PW-1) on these documents.

Situated thus, Pet. No. 2617 is allowed.

As the accused,  Sri  Muhiteswar Goswami is  absent  today and Warrant of 

Arrest  has  been issued against  him,  the re-examination of  PW-1 shall  be 

conducted after the appearance of the accused is completed.

Complainant side shall  take steps towards the issuance of the Warrant of 

Arrest.

Fix 30.08.2017 for Appearance/Report. 


