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                                                J U D G M E N T

1. This appeal is directed against the judgement and order passed by the learned 

Judicial Magistrate, 1st Class, Kamrup(M), Guwahati in C.R. Case No. 4260/10 dated 

24.08.16 whereby the learned court below has convicted the accused u/s 138 N.I. Act 

and sentenced him to suffer S.I. for 6 months and to pay compensation of Rs. 80,000/- 

u/s 357 Cr.P.C. in default S.I. for another 2 months.

2. The facts leading to file the appeal may shortly be stated that the Respondent 

(hereinafter referred to be as Complainant) M/s Fair Deal Overseas, a proprietorship 

concern  and  represented  by  its  employee  Shri  Satya  Narayan  Sharma  has  filed  a 

complaint  before  the  learned  CJM,  Kamrup(M),  Guwahati,  against  the  Appellant 

(hereinafter refferred to be as accused) Rana Choudhury alleging that the accused 

availed  financial  assistance  of  Rs.  6,70,000/-  for  treatment  of  his  father.  In 

consequence  of  payment,  the  accused  has  issued  several  post  dated  cheques 

amounting to



 

Rs. 6,70,000/- and assured the complainant that all the cheques would be encashed in 

due time on presentation and out of that cheque bearing No. 819130 dated 15.10.10, 

drawn on State Bank of India for an amount of Rs. 50,000/- was deposited by the 

complainant  for  its  encashment,  but  the  same  was  returned  unpaid  with  remarks 

“payment  stopped  by  drawer”,  vide  cheque  return  memo  dated  19.10.10.  After 

exhausting all  the formalities,  the complainant  has filed the case u/s  138 N.I.  Act 

against the accused.

3. After having completed full dressed trial, the learned court below has convicted 

the accused u/s 138 N.I. Act and sentenced him as stated above.

4. Being highly aggrieved and dissatisfied with the judgment so passed by the 

learned court below, the appellant has preferred the appeal on the following amongst 

other grounds –

i) The impugned judgment and order dated 24.08.16 is contrary to law, weight of 

evidence and probabilities of case.

ii) The learned trial  court passed the impugned judgment and order on wrong 

appreciation of evidence and wrong interpretation of law and also on assumption and 

surmises.

Iii) The learned trial court failed to understand that the complaint should be filed 

by the authorised person. In the instant case, the complaint was filed by one Shri  

Satya  Narayan  Sharma  claiming  himself  to  be  representative  of 

respondent/complainant M/s Fair Deal Overseas, but Shri Satya Narayan Sharma was 

not examined by the prosecution to prove that he had got the authority to file the case 

on behalf of the said firm.

iv) The  prosecution  story  that  the  appellant  availed  financial  assistance  of  Rs. 

6,70,000/- from the complainant for treatment of his father, is totally false as the father 

of the appellant died on 02.04.08.

v) The appellant being an employee of the respondent was entrusted with the 

duty of collecting the cash amount and as such he was asked to furnish the security in  

the form of post dated cheques for 13 months for a sum of Rs. 6,70,000/- and a 

signed stamp paper. The respondent misused the same and got the cheque bounced 

for his wrongful gain. The learned trial court failed to consider the defence story in 



right perspective and came to a wrong conclusion.

vi) The learned trial court wrongly relied upon some judgments of the Apex Court 

about the definition of security cheque and came to a wrong finding.

5. I have carefully perused the Memo of Appeal, case record of the learned court 

below,  impugned  judgment,  evidence  on  record,  both  oral  and  documentary  as 

adduced by both the parties. I have also heard the argument advanced by learned 

counsel for both the sides. Accordingly,  I proceed to dispose of the appeal on the 

following point for determination –

6. Point for Determination :-     

Whether the judgment and order dated 24.08.16 passed by the learned Judicial 

Magistrate, 1st Class, Kamrup (M), Guwahati in C.R. Case No. 4260/10 is sustainable 

both on point of law as well as on facts.

7. Discussion, Decision and Reasons for such Decision :-

In support of its case, the complainant has examined 2 Nos. of witnesses and 

whereas the accused has examined himself as DW-1.  Upon having careful perusal of 

the judgment of the learned court below, it appears to me that the learned court below 

has framed 4 Nos. of Points for determination of the case and out of that Point No. (i)  

is - (i) whether the accused issued the cheque No. 819127 dated 15.07.10 in favour of 

the complainant for discharge of any legally enforceable debt or liability ?

8. Now I am going to discuss this Point by discussing the facts as averred in the 

complaint  as  well  as  evidence  on  record  as  adduced  by  the  complainant.  In  the 

complaint  petition,  the  complainant  has  stated  that  the  accused  approached  and 

requested the complainant for financial assistance to him for a sum of Rs. 6,70,000/- 

for  treatment  of  his  father.  The  complainant  believing  bonafide  and  in  good  faith 

advanced a sum of Rs. 6,70,000/- to the accused in cash. In consequence of  payment 

thereof  the  accused  has  issued  several  post  dated  cheques  amounting  to  Rs. 

6,70,000/- and assured the complainant that all the cheques will be encashed in due 

time on presentation thereof.  Out  of  the cheques  as  issued  by  the accused,  the 

cheque No. 819130 dated 15.10.10 drawn on State Bank of India in

 



favour of  the complainant  was presented for  its  encashment,  but  the Bank of  the 

accused has returned the said cheque with remark “payment stopped by the drawer” 

vide cheque return memo dated 19.10.10.

One Pawan Kumar Sethia has adduced evidence-on-affidavit as PW 1 on behalf 

of the Complainant, wherein in para 3 of his evidence-on-affidavit has stated that – the 

cheque  No.  819127  dated  15.07.10  drawn  on  State  Bank  of  India,  K.R.B.  Road, 

Bharalumukh, Guwahati, Dist- Kamrup, Assam for Rs. 50,000/-was deposited with the 

Banker  of  the  complainant,  Bank  of  Boroda,  Guwahati  Branch,  Guwahati  for 

presentation and collection    for payment to the Bankers of the accused. He proved 

the said cheque as Ext-2, Ext-2(1) is the signature of accused Rana Choudhury. He also 

stated that accused has signed in his presence. The said cheque was presented to the 

Banker of the accused and the same was returned unpaid with remarks “payment 

stopped by the drawer” vide Cheque Return Memo dated 21.10.10. He proved the 

Cheque Return Memo as Ext-3.

9. I have carefully perused the Ext-2 and Ext-3 as exhibited by PW-1. On perusal 

of  Ext-2,  it  appears  that  the  same  was  proved  in  original  wherein  it  has  been 

mentioned the cheque No. as 819127 dated 15.07.10 in favour of Fair Deal Overseas. 

Ext-3 is the Cheque Return Memo. The same is also proved in original, wherein the 

cheque No. has been mentioned as 819127 for an amount of Rs. 50,000/- with reasons 

for returning the cheque as “payment stopped by the drawer”. Moreover, the PW-1 has 

exhibited the Demand Notice issued to the complainant as Ext-4 wherein para 2 of the 

said Notice, it has been mentioned that the cheque No. 819127 dated 15.07.10 drawn 

on State Bank of India, K.R.B. Road, Bharalumukh Branch issued by accused in favour 

of complainant was presented with their Bank, Bank of Baroda, Fancy Bazar Branch, 

Guwahati  for collection and the same was returned unpaid with remarks “payment 

stopped by the drawer” vide Cheque Return Memo dated 21.10.10.

From careful perusal of the complaint, it appears that the complainant has filed 

the case against the accused u/s 138 N.I. Act on the allegation that the accused has 

issued a cheque bearing No. 819130 dated 15.10.10 for an amount of Rs. 50,000/- and 

the same was bounced due to “payment 



stopped by  the  drawer”.  But  the complainant  has proved the  cheque  bearing No. 

819127 dated 15.07.10 for Rs. 50,000/- as Ext-2. The evidence of PW-1 is found not 

corroborative with that of the facts as averred in the complaint petition. The cheque 

bearing No. 819130 was issued vide dated 15.10.10 whereas Ext-2, cheque bearing 

No. 819127 was issued vide dated 15.07.10 in favour of Fair Deal Overseas. 

10. Now the learned court below has discussed the Point No. 1 that – whether the 

accused  has  issued  the  cheque  No.  819127  dated  15.07.10  in  favour  of  the 

complainant for discharge of any legally enforceable debt or liability. The learned court 

below  has  elaborately  discussed  this  point.  But  the  learned  court  below  has  not 

considered the facts as averred in the complaint petition wherein it has clearly stated 

that the accused has filed the case against the accused for the cheque bearing No. 

819130 dated 15.10.10. Though the PW 1 has proved the cheque as Ext-2, but the 

same is found different with that of the cheque as averred in para 3 of the complaint 

petition. 

11. Now on perusal of the judgment of the learnd court below, it appears that the 

learned court below has not gone through the complaint petition and decided this point 

on the basis of the facts as adduced in evidence-on-affidavit. 

12. So, having considered the entire facts as averred in complaint petition as well 

as evidence as adduced by PW 1, I found that the learned court below has wrongly 

decided this point in favour of the complainant. 

13. Regarding  the  other  points,  I  found  nothing  to  be  discussed  since  the 

complainant has filed the case for the cheque bearing No. 819130 dated 15.10.10. 

Accordingly, I am of the view that the learned court below has come to an erroneous 

finding and the same requires interference from this court.

  



O R D E R  

14. In the result, the appeal is allowed on contest. The judgment and order dated 

24.08.16 passed by the learned Judicial Magistrate, 1st Class, Kamrup (M), Guwahati in 

C.R. Case No. 4260/10 is set aside.

Accordingly, accused is acquited from the purview of the charge u/s 138 N.I. 

Act and set him at liberty forthwith.

The term of bail bond is extended for a period of six months u/s 437 Cr.P.C.

Send  down the  LCR to  the  learned  Court  below along  with  a  copy  of  the 

judgment.  

Given under my hand and seal of this court, on the 22nd day of August, 2017 at 

Guwahati.

(Smti P.R. Rajmedhi) 
                         Addl.  Sessions  Judge  No.  4,  FTC, 

               Kamrup(Metro), Guwahati. 


