
1

DISTRICT : KAMRUP (METRO)

IN THE COURT OF THE SESSIONS JUDGE ,  KAMRUP (METRO), 
AT GUWAHATI.

PRESENT : Sri S.P. Moitra, AJS
Sessions Judge
Kamrup(M), Guwahati

NDPS Case No. 05 of 2015
Under Sections 21 (a) of the NDPS Act, 1985

      State of Assam                                             

                      ......... Complainant

                                         -Versus-

    Sri Chauhan Chetri

    Sri Sargam Das

                                ...... …    Accused Persons

Date of Evidence         : 25.05.2015, 26.06.2015, 17.03.2016 & 03.01.2017 

Date of Argument :  29.07.2017

Date of  Judgment : 11.08.2017

Advocates who appeared in this case

For the State   -   Shri H. Deka, Learned  Public Prosecutor

For the defence – Sri N. Choudhury, Advocate 

J   U  D  G  M  E  N  T

1. Brief facts of the case of the prosecution, are that on the basis of specific 

source  information  that  the  drugs  were  being  sold  among  the  boys  at 

Rudrasingha Stadium  Field,  Dispur  Supermarket  area,  SI  Binod Chetri  made 

searches in the area with his staff and recovered drugs kept in  plastic containers 

after body search of both the accused persons named above. It is alleged that  

those  two  accused  persons  were  selling  drugs  in  the  area  in  small  plastic 

containers. 

2. On the basis of written FIR (Ext-4), Dispur P.S.  Case No. 866/14 was 

registered  under  Section  21  (A)/29  of  NDPS  Act  and  was  taken  up  for 

investigation. After completion of the investigation, the accused persons, named 
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above were charge sheeted under Section 21(A)/29 of the NDPS Act. 

3. The accused persons, who were on court bail, entered appearance before 

the Court on being summoned and they were allowed to remain on previous bail. 

Copies  of  the  relevant  documents  were  furnished to  the  accused  persons  in 

compliance to the provision of Section 207 of the Cr.P.C.  On consideration of 

charge,  a  formal  charge  under  Section  21(a)  of  the  NDPS  Act,  was  framed 

against bothe the accused persons; charge was read over and explained to the 

accused persons to which they pleaded not guilty and claimed to face the trial.

4. In  course  of  trial,  the  prosecution  examined,  as  many  as,  5  (five) 

witnesses on its behalf and also exhibited 9 (nine) documents. Defense plea was 

of complete denial of any guilt and the defence examined none on its behalf. The 

statement of the accused persons were recorded U/S 313 of the Cr.PC.

5. I heard the argument advanced by the learned counsel for the parties.

Points for determination:-

6. Whether on 10.05.2014, at about 6:30 p.m., at Rudrasingha Stadium, the 

accused persons were apprehended and were found  jointly possessing of 210 

mg. of heroin the contravention of the provision of the NDPS Act?

Decision and reason thereof:-

7. I  have  gone  carefully  through  the  entire  evidence,  both  oral  and 

documentary, on record and the materials placed before me.

8. PW1 Sri  Jyotish  Das  was  attached  to  Dispur  P.S.  as  Homeguard.  He 

testified that on 10.05.2014, he was detailed for patrolling duty in the Dispur P.S. 

area  from 1:00  p.m.  to  10:00  p.m.  He  further  testified  that  accordingly  he 

accompanied SI Nirod Deka, ABSI Binod Chetri for patrolling duty and in course 

of  performing  patrolling  duty,  near  Super  Market,  Dispur  on  public  road,  on 

receipt of a telephonic message that two boys were selling drugs at Rudra Singha 

Stadium situated near the Super Market. Dispur and accordingly they went to the 

Rudra Singha Stadium and detected both the accused persons. He stated that 

they  recovered  one  syringe  containing  white  coloured  powder  out  of  the 

possession of   acused Sargam Das and two purias containing small quantity of 

white coloured powder out of  the possession of accused Chouhan Chetri.  He 

added that the officer prepared the seizure memo at the place of detection i.e. 

within  the  Rudra  Singha  Stadium in  their  presence  and  thereafter  both  the 

accused persons were  brought  to Dispur  Police  station along with  the seized 

substance including the syringe. 
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During cross examination, the witness stated that he is unable to identify 

the  brown  sugar.  He  further  stated  during  cross  examination  that  both  the 

accused persons were detected on suspicion of having possessed drugs. He also 

added that some people were seen waiting nearby  both the accused persons in 

the stadium from a distance of about 30 ft. from the road . He also stated that  

the detection was made in between 6:00 p.m. and 6:30 p.m. 

9. PW2 Sri Prafulla Nath was also attached to Dispur P.S. as Home Guard on 

that particular day i.e. on 10.05.2014. The witness stated that on that day he 

was detailed for patrolling duty in the Dispur P.S. area from 2:00 p.m. to 10:00 

p.m. He added that accordingly he accompanied  SI of Police Nirod Deka, ABSI 

Binod Chetri for patrolling duty and in course of  performing patrolling duty, near  

Super Market, Dispur on public road, they received  a telephonic message that 

two boys were selling drugs at Rudra Singha Stadium situated near the Super 

Market, Dispur. He stated that thereafter they went to the Rudra Singha Stadium 

and detected both the accused persons and recovered one syringe containing 

white coloured powder out of the possession of accused Sargam Das and two 

purias containing small quantity of white coloured powder out of the possession 

of  accused Chauhan Chetri  .  He added that  the  Officer  prepared the seizure 

memo at the place of detention i.e. within the Rudra Singha Stadium in their 

presence. He proved Ext-1 as the seizure memo and Ext-1(1) is his signature. 

During  cross  examination,  the  witness  stated  that  he  did  not  notice 

whether  the  people  witnessed  the  recovery  and  seizure  of  suspected  drugs 

recovered out of the possession of the accused in the stadium from the nearby 

public  road.  He also  testified  that  before  conducting  the  body  search  of  the 

accused persons, the officer did not tell the accused persons that they have the 

statutory right to produce them before   a Magistrate or before a Gazetted Officer  

for conducting body search. 

10. PW4 SI Binod Chetri testified that on  10.05.2014, he was attached to 

Dispur P.S. as Sub-Inspector of Police and on that day, at about 2:00 P.M., he 

on  being  accompanied  with  their  staff  went  for  patrolling  duty  towards 

Rudrasingha Field, Super Market, Dispur, Guwahati. He testified further that 

in course of performing patroling duty, he received a secret information to the 

effect that some youths were found consuming drugs and selling such drugs 

near the Rudrasingha Stadium. He added that on receipt of the above secret 

information, he reported the matter to the Officer-In-Charge of Dispur P.S., 
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Inspector Biren Deka and accordingly, he submitted an FIR mentioning the 

names of the accused persons. He proved Ext- -4 as the said FIR. He further  

testified that based on his FIR, the Dispur P.S. Case No. 866/14 under Section 

21(a)/29 of the NDPS Act, was registered and endorsed the case to the Sub-

Inspector Nirod Deka for investigation. He further testified that thereafter, he 

accompanied by  Sub-Inspector Nirod Deka went to the place of occurrence 

and found two persons  sitting at the stadium. He further testified that only 

on suspicion, Sub-Inspector Nirod Deka searched  the said two persons. He 

further  added  that  in  course  of  body  search,  Sub-Inspector  Nirod  Deka 

recovered two small plastic containers containing suspected drugs and so far 

he remembers that the weight of the seized powder was about 3 grams. 

Mat.  Ext-1  is  the  small  plastic  container  containing  powdery  substance 

suspected  to  be  drugs  recovered  out  of  the  possession  of  the  accused 

persons. 

 During cross-examination, the witness disclosed that  he had received 

the  secret information from a person at about 6:00 P.M, over phone and they 

found both the accused persons sitting in the field of the stadium. He further 

added that he does  not know whether before conducting the  search in  

person  of the accused persons, the officer told the accused persons that  

they have the constitutional right to claim to be produce  before a Magistrate 

or before a Gazetted Officer for conducting such body search. He made it 

specific that the  powdery substance was found from the plastic container 

and the colour of the powdery substance was white and recovered by  Sub-

Inspector  Nirod Deka. He also admitted that  after  recovery  of  the plastic 

container from the accused persons, they were brought to the Dispur P.S. 

along with the seized substance. 

11. PW5 SI Nirod Deka is the Search and Seizing Officer. His testimony 

revealed that on 10.05.2014, he was attached to Dispur P.S. as SI of Police 

and on that day,  the O/C, Dispur P.S. Inspector Biren Ch. Deka received an 

FIR from SI Binod Chetri  and he  registered a case being Dispur P.S.  Case 

No. 866/2014, under Section 21(A)/29 of NDPS Act  and  endorsed the same 

to him to complete the  investigation.  He proved Ext-4 as the said FIR. He 

further testified that he  received an authority letter from Dy. S.P., Dispur 

division and proved Ext-6 as the said authority letter. The witness testified 
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that in course of investigation, he visited the place of occurrence and found 

two persons namely, Chouhan Chetri and Sargam Das. He testified that on 

suspicion, he searched their body and recovered two small plastic containers 

containing  suspected  drugs  and  seized  in  presence  of  the  witnesses  and 

arrested both the accused persons. The witness further stated that he also 

seized weighing balance,brought from Md. Tazer Ali. He further proved Ext-7 

as the seizure list. The witness specifically stated that on weighing the same, 

he found that those two  plastic containers, contained 210 mg. of drugs and 

one syrings, was also found  which were seized in presence of  witnesses. He 

added  that  he  prepared  the  samples  on  the  spot  and  apprehended  the 

accused persons and weighing balance was given the zimma to its owner. 

The witness further testified that he brought the accused persons along with 

seized materials to the police station. The witness stated that he sent the 

sample of the seized drugs to the FSL for Chemical examination and also 

collected  the  FSL  report  from FSL,  Kahilipara.  He  added  that  the  report 

disclosed that the samples gave positive test for heroin and percentage of 

heroin was found to be 86.89.  The witness  stated that  on completion of  

investigation, he submitted the charge sheet under Section 21(a)/29 of the 

NDPS Act, against both the accused persons. He also proved Mat. Ext-1 as 

the two small plastic container containing suspected drugs. 

 The witness further stated during cross-examination that the samples 

were sent to the FSL on 14.05.2014 for chemical examination and stated that 

the containers were sealed before sending to the FSL. 

12. Thus, I find that all the witnesses of the prosecution side testified in 

variance. All of them contradicted one another regarding the material facts of 

search  and  seizure.  Both  PW1  Jyotish  Das  and  PW2  Prafulla  Nath 

corroborated one another by stating that while they were on road patrolling 

duty, near Super Market, Dispur, they received  a telephonic message that 

two boys were selling drugs at Rudrasingha Stadium and immediately they 

went to the Rudra Singha Stadium and detected both the accused person, 

who were standing on the dock on the date of their testimony. They further 

corroborated one another by stating that SI Nirod Deka made searches of 

their body and recovered one syringe containing white coloured powder and 

two purias containing white coloured powder. Thus, if these two witnesses 



6

are required to be believed SI Nirod Deka received the information while on 

patrolling  duty  and  immediately  proceeded  to  Rudra  Singha  Stadium and 

made searches of the two accused persons and allegedly recovered drugs 

from their possession. 

13. PW4  SI  Binod  Chetry  deposed  in  complete  variance  and  narrated 

altogether  a  different  story.  He  testified  that  after  receiving  the  secret 

information to the effect that some youths were found consuming drugs and 

were selling such drugs near  the Rudra  Singha Stadium, he reported the 

matter to the O/C, Dispur P.S. and also submitted the FIR mentioning the 

names of the accused persons. If that be so, it is not understood, how said SI 

Binod Chetry put their names prior to apprehending the accused persons and 

recovery of the articles from them. He also testified that based on his FIR, 

Dispur P.S. Case No. 866/14, was registered,  under Section 21(a)/29 of the 

NDPS Act and the case was endorsed  to  SI Nirod Deka for investigation. 

However, it transpires that  Nirod Deka was also in the patrolling team. The 

witness testified that after filing the FIR, he went to the place of occurrence 

and found the two accused persons sitting in the stadium and on suspicion, 

SI  Nirod  Deka  made  searches  of  those  two  persons.  Again  it  is  totally 

contradictory to the FIR (Ext-1) submitted by said SI Binod Chetry. 

14. Further the witness contradicted both PW1 and PW2, by stating that 

SI Nirod Deka recovered two small  plastic  containers of  suspected drugs. 

PW1 and PW2 testified that SI Nirod Deka recovered one syringe containing 

white coloured powder and two puries containing white coloured powder, no 

plastic containers. 

15. It  is  not  understood  before  recovery  of  drug,  how  the  case  was 

registered under Section 21(a)/29 of the NDPS Act. It gives the indication 

that what the said two witnesses, PW1 and PW2 testified before the Court 

are correct.  Because of  small  quantity  of suspected heroin was recovered 

from the possession of the accused persons, i.e., their names were disclosed 

in the FIR and the case was also registered under Section 21(a)/29 of the 

NDPS Act. 

16. PW5 SI Nirod Deka corroborated the testimony of PW4 Binod Chetry 

to the effect that  after receipt of the FIR, O/C, Inspector Biren Ch. Deka 
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registered  a  case  being  Dispur  P.S.  Case  No.  866/2014,  under  Section 

21(a)/29 of the NDPS Act and endorsed the same to him to complete the 

investigation and Dy.  S.P.  Dispur  Division issued an authority  letter  in  his 

name.  His  evidence  clearly  discloses  that  after  visiting  the  place  of 

occurrence, they found two persons, namely,  Chouhan Chetri  and Sargam 

Das  i.e. the persons whose names were mentioned in the FIR. The witness 

further stated that on suspicion, he searched their body and recovered two 

small plastic containers, containing suspected drugs. Regarding weight of the 

recovered substance, PW4 Binod Chetry and PW5 Nirod Deka contradicted 

one another, whereas Binod Chetry stated that  there was about 3 grams of 

suspected  heroin,  PW5  Nirod  Deka  testified  that  he  found  210  mg.  of 

suspected heroin from the possession of the accused persons. PW5 Nirod 

Deka also testified  about the recovery of two plastic containers from the 

possession of the accused persons and thus he contradicted both the PW1 

and PW2. On the other hand, PW5 Nirod Deka stated that one syringe was 

also recovered which was not disclosed by SI Binod Chetry. 

17. In view of the aforesaid discrepancy to the evidence, testimony of the 

witnesses the case of the prosecution side is not believable and trustworthy. 

Besides Section 50 of the NDPS speaks that: 

50.  Conditions  under  which  search  of  persons  shall  be 

conducted-

(1) When any officer duly authorised under Section 42 is about to 

search any person under the provisions of section 41, section 42 or 

section  43,  he  shall  if  such  person  so  requires,  take  such  person 

without unnecessary delay to the nearest Gazetted Officer of any of 

the departments mentioned in section 42 or to the nearest Magistrate. 

(2) If such requisition is made the officer may detain the person 

until he can bring him before the Gazetted Officer or the Magistrate 

referred to in sub-section (1). 

(3) The Gazetted officer or the Magistrate before whom any such 

person is brought shall, if he sees no reasonable ground for search, 

forthwith discharge the person but otherwise shall direct that search 

be made.
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(4) No female shall be searched by anyone excepting a female. 

(5) When an officer duly authorised under section 42 has reason 

believe that it is not possible to take the person to be searched to the 

nearest Gazetted Officer or Magistrate without the possibility of the 

person to be searched parting with possession of any narcotic drug or 

psychotropic  substance,  or  controlled  substance  or  article  or 

document,  he  may,  instead  of  taking  such  person  to  the  nearest 

Gazetted  Officer  or  Magistrate,  proceed  to  search  the  person  as 

provided under Section 100 of the Code of Criminal Procedure, 1973. 

(6) After a search is conducted under sub-section (5), the officer 

shall  record  the  reasons  for  such  belief  which  necessitated  such 

search and within  a seventy-two yours send a copy thereof to his 

immediate officer superior. 

18. Evidently here in the present case, in hand, no notice was issued to 

the accused persons, nor the accused persons were explained about their 

right to claim to be produced before a Magistrate or Gazetted Officer, before 

making the body search. Thus, the search and seizing officer violated the 

mandatory provision of the body search, as envisaged in Section 50 of the 

NDPS Act. The Search and Seizing Officer is also the  Investigating Officer of 

the  case  and  he  himself  admitted  that  although  recovery  was  made  on 

10.05.2014, the sample was sent to the FSL, Kahilipara on 14.05.2014. Thus, 

there was a gap of four days. It was also not stated by him with whom the 

samples remained for long four days. Thus, there is also the violation of the 

provision of section 55 of the NDPS Act. The witnesses never disclosed how 

the samples was taken and how it was sealed and under which facsimile seal, 

the sample was sent to the FSL.  After recovery of the articles, there is no 

evidence that the same was communicated to the superior officer within 72 

hours of the recovery. 

19. In view of the material contradiction in the evidence of the witnesses 

both oral and documentary and also in view of the violation of the mandatory 

provisions of the NDPS Act, I find that the   prosecution miserably failed to 

prove the guilt of the accused persons, regarding their involvement in possessing 

the Narcotic Drug, namely, heroin, removing all shadow of doubt.
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20. In result, accused persons, namely, Shri Chauhan Chetri and Shri Sargam 

Das  are held not guilty of offence, punishable u/s 21 (a) of the NDPS Act and 

they  are  accordingly  acquitted  and  set  at  liberty  forthwith.  The  bail  bond 

furnished  on  behalf  of  accused  persons  will  remain  in  force  for  the  next  6 

months.

21. Signed, sealed and delivered in the open court on this 11th day of August, 

2017 at Guwahati.  

                                                                                        (S.P. Moitra)
                                                                                        Sessions Judge,
                                                                                  Kamrup (M), Guwahati
 Dictated & corrected by me.

 

        (S.P. Moitra)
       Sessions Judge,
    Kamrup (M), Guwahati
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A P E N D I X 

(A)     Prosecution Exhibits       :
 
        Ext-1   : Seizure list
          Ext-2   : FSL Report.
          Ext-3   : FSL forwarding letter. 
          Ext-4   : FIR
        Ext-5   : Printed Form of the FIR.  

Ext-6   :  Authority letter.
Ext-7   :  Seizure list.
Ext-8   :  Sketch map of the P.O. 
Ext-9   :  Charge sheet.

 
(B)     Defense Exhibit         : Nil
 
(C)     Court Exhibit             : Nil
 
(E)      Prosecution Witnesses:
 

PW-1    : Sri Jyotish Das
PW-2    : Sri Prafulla Nath.
PW-3    : Dr. Dhrubajyoti Hazarika. 
PW-4    : Sri Binod Chetri
PW5  : Sri Nirod Deka. 

 
(F)      Defense Witnesses    : Nil 
(G)     Court Witnesses        : Nil. 
  
                                                                                         (S.P. Moitra)
                                             Sessions Judge, 
                                                                                   Kamrup(M), Guwahati


