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DISTRICT : KAMRUP (METRO)

IN THE COURT OF THE SESSIONS JUDGE ,  KAMRUP (METRO), 
AT GUWAHATI.

PRESENT : Sri S.P. Moitra, AJS
Sessions Judge
Kamrup(M), Guwahati

NDPS Case No. 33 of 2016
Under Sections 20(b)ii)(C)of the NDPS Act, 1985

      State of Assam                                             

                      ......... Complainant

                                         -Versus-

Shri Kailash Thakur

                                               ...... …    Accused

Date of Evidence         :  28.06.2017, 25.07.2017, 26.07.2017 & 01.09.2017     

Date of Argument :  31.10.2017

Date of  Judgment : 14.11.2017

Advocates who appeared in this case

For the State   -   Shri H. Deka, Learned  Public Prosecutor

For the defence – Mrs. S. Kaur, Advocate 

J   U  D  G  M  E  N  T

1. The case of the prosecution, in brief, is that on  17.05.2016, at about 

8:50 a.m., while the informant SI Dinesh Das along with GRPF personnel were 

executing the train  checking duty,  they detected  2  (two)  black  colour  trunks 

containing suspected ganja from inside the Coach No. B-4 of 12435 Dn. Rajdhani 

Express. The same were recovered from the possession of the  accused person 

named  above  and  he  was  brought  down  along  with  the  2  (two)  trunks  at 

Guwahati Railway Station. On getting the information and on being authorized SI 

Dinesh Das along with staffs arrived at platform No.1 and found the accused 

person with  the 2 (two) trunk in locked condition at platform No.1 of Guwahati  

Railway Station. It is alleged that on asking the accused, he disclosed that he 
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carried ganja in  both the trunks from Dimapur Railway Station with a view to 

hand over at Siliguri Railway Station and he opened the 2 (two) trunk  with his 

keys in presence of the witnesses. It is also alleged that on searching the small  

trunks,  they  recovered  5  packets  of  suspected  ganja  wrapped  with  black 

polythene and gift papers, weighing total 35 kgs., and from the  big trunk, they 

recovered 6 packets of suspected ganja wrapped with black colour polythene and 

gift papers,  weighing 37 Kgs. which were duly seized as per seizure list and 

samples of the seized exhibits were drawn, as well as, sealed for sending for FSL 

examination.   

2. On the basis of written FIR, submitted by Sri Dinesh Das , SI, Guwahati 

GRPS , Guwahati GRPS Case No. 67/16 was registered under Section 20(c) of the 

NDPS  Act  and  was  taken  up  for  investigation.  After  completion  of  the 

investigation,  the  accused  person  named  above,  was  charge  sheeted  under 

Section 20(c) of the NDPS Act. 

3. Copies  of  the  relevant  documents  were  furnished  to  the  accused  in 

compliance to the provision of Section 207 of the Cr.P.C.  On consideration of 

charge, a formal charge under Section 20(b)(ii)(C) of the NDPS Act, was framed 

against  the  accused;  charge was read over  and explained to the accused to 

which he pleaded not guilty and claimed to face the trial.

4. In  course  of  trial,  the  prosecution  examined,  as  many  as,  6  (six) 

witnesses on its behalf and also exhibited 9 (nine) documents. Defense plea was 

of complete denial of any guilt and the defence examined none on its behalf. The 

statement of the accused person was recorded U/S 313 of the Cr.PC.

5. I heard the argument advanced by the learned counsel for the parties. I 

have also gone through the written argument, submitted by the learned defence 

counsel. 

6. Points for determination:-

(i) Whether on 17.05.2016, at about 8:50 a.m., at  Guwahati 

Railway Station Platform No.1, the accused person named 

above was apprehended  while travelling by Dn. Rajdhani 

Express and was found in possession of 72 Kgs. of ganja?

(ii) Whether  the  prosecution  agency  observed  all  the 

formalities and acted in accordance with the provisions of 

the NDPS Act ?

Decision and reason thereof:-

7. I  have  gone  carefully  through  the  entire  evidence,  both  oral  and 
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documentary, on record and the materials placed before me. Let me first scan 

the evidence on record for consideration of the merit of the case. 

8. PW1 Sri Hiren Talukdar is the sepoy and his testimony reveals that on 

17.05.2016 ,  he was  on train  checking duty  along with  ASI  Khursed Ali  and 

Constable Subhash Singh. He also testified that   his duty was from 6:00 a.m. to 

2:00  p.m.   He   testified  that  while  they  were  on  train  checking  duty,   Dn. 

Rajdhani Express   arrived at platform No.1 at about 7:15 a.m. and after arrival 

of the train, they entered into the train for the purpose of checking. He further 

testified that during checking of the train, while they entered into the Coach No. 

B-4, they saw two trunks under berth, but he could not recollect the number of  

berth.  He  added  that  when  they  asked  about  the  owner  of  the  trunks  the 

accused person denied any knowledge, But subsequently the keys of the lock 

were found with the accused person. He further added that they suspected the 

accused person and brought him down on the platform No.1 along with two 

trunks for the purpose of checking and they took him along with the trunks to 

the GRPS. He further testified that at GRPS, Police staff, SI Dinesh Das instructed 

them to open the lock of the trunks and accordingly, they opened both the locks. 

His testimony further reveals that after opening the trunk, they found 35 nos. of 

packets wrapped with gift paper in one trunks  and in another trunk they found 

37 nos. of packets wrapped with gift paper. He revealed that at GRPS, SI Dinesh 

Das took weight  of the recovered ganja by weighing machine and 35 Kgs. of 

ganja was found in one trunk and 37 Kgs. of ganja was found in another trunk. 

He also added that SI Dinesh Das seized the recovered ganja. He proved Ext-1 

as the Seizure list. He also proved Mat. Exts-1 and 2 as the two trunks, which 

were recovered and seized by SI Dinseh Das containing suspected ganja.

 During cross-examination, he admitted that  while they went out for train 

checking  duty,  the  register  is  maintained.  He further  admitted  that  the  duty 

register is not available in the Court. He disclosed that  the B-4 compartment was 

AC-3 Tier. He also admitted that they  opened the lock of the trunks inside the 

train  and   while  opening  the  trunks  inside  the  train,  they  did  not  call  any 

passenger to be the  witness. He further admitted that  he  did not call  any 

witness from platform to stand as witnesses.  He denied the suggestion that  the 

keys were not found from the accused person, nor he handed over the keys to 

them. He further admitted that in Mat. Ext-1 and 2,  he had not seen 35 nos. of 

packets and 37 nos of packets respectively.  The witness admitted that  the locks 

are not in sealed condition  in M. Ext-1 and 2 and the keys are also not under 
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seal. The witness also admitted that in the trunks (Mat. Ext-1 and 2), he did not 

put any signature and he did not notice any signature of the accused person on 

Mat. Ext-1 and 2.  He denied suggestion that  the accused person was not a 

passenger of Dn. Rajdhani Express.

9. PW2  Sri  Subhash  Singh  is  the  Constable  of  Guwahati  GRPS  and  his 

testimony reveals that on 17.05.2016,  he was on train checking duty at  and 

ASI Khurshed Ali and Constable Hiren Talukdar  were also on train checking duty. 

He testified that at about 7:00 a.m., Dn. Rajdhani Express entered into platform 

No.1 and after that, they started  checking the train and after entering the Coach 

No. B-4 of AC-3 Tier, they found two trunks under the berth, but he did not 

recollect  the  number  of  the  berth.  He  further  testified  that  they  asked  the 

accused about the ownership of the trunks and he denied any knowledge and as 

both the trunks were heavy, they suspected the same and accordingly brought 

both the trunks along with the  accused person to the Guwahati GRPS at Platform 

No.1. His testimony further reveals that at the police station, the accused person 

admitted that keys were with him and he handed over the keys to ASI Khurshed 

Ali and they  did not open the trunks either  inside the train or on the platform 

and  they brought the trunks to the GRPS . He added that after handing over the 

accused and the trunks at the police station, he went out for consuming tea and 

after consuming tea,  he came back and put his signature on the seizure list. He 

proved Ext-1 as the seizure list. He also proved that Mat. Ext-1 and 2 are the two 

trunks containing the seized ganja. 

 During cross-examination, the witness admitted that he does not know 

what was written in the seizure list.  He also admitted that as SI Dinesh Das 

asked him to put his signature,  he put his signature on the seizure list. 

10. PW3 SI Dinesh Das testified that on 17.05.2016 his duty was from 6:00 

a.m. to 2:00 p.m. and at about  8:50 a.m.,  the O/C, GRPS,  Inspector  Pradip 

Talukdar received information over phone from ASI Khurshed Ali, who was on 

train checking duty along with staff, to the effect that at the time of checking of 

Dn. Rajdhani Express,  arrived at Platform No. 1, they entered into the train for 

the purpose of checking and found  two trunks of black colour and suspected the 

same and on being asked, the accused person opened the trunks with his keys. 

He added that thereafter, suspecting that both the trunks contained contraband 

(ganja) they brought down both the trunks to platform No.1 and also brought 

down the accused person there. The witness reveals that after receiving the said 

information, O/C of GRPS  entered the same in GDE No. 620 dated 17.05.2016 
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and authorised him to make search and if required, to seize the articles. His 

testimony further reveals that accordingly, he opened the case diary at 8:55 a.m. 

and on being so authorized, he proceeded to the spot at platform No.1. The 

witness  further  reveals  that  he  was  accompanied  by constable  539  Subhash 

(PW2) and 224 Deba Kanta Das and the constables also accompanied him and 

took with them the weighing apparatus of their  GRPS. His testimony further 

reveals that on going there, he saw  ASI Khurshed Ali, Constable No. 122 Hiren 

Talukdar (PW1) and Constable No. 457 Subhash Singh (PW2)  at platform No.1 

and along with them,   accused Kailash Thakur was also there. He further added 

that in presence of them, both the  trunks were opened and after opening both 

the trunks he found that inside one trunk there was five packets of ganja and in 

the second trunk there were 6 packets of ganja. The witness also stated that 

both  the  trunks  were  opened  in  presence  of  the  accused  and  other  police 

personnel. The witness further reveals that he took weighment of all the packets 

of ganja recovered from both the trunks separately. During weighing by their 

weighting apparatus,  he found total  72 Kgs. of ganja in two trunks.  He also 

stated that after weighing  all the packets, they searched the body of the person 

of the accused and from his possession one voter card, one PAN Card, one ATM 

card of UCO bank and the keys of both the trunks were found and then he 

seized all these articles vide Ext-1. The witness further stated that he also seized 

all  the  packets  of  the  contraband,  suspected  to  be  ganja,  two  trunks  and 

prepared seizure list. He proved Ext-1 as the said seizure list and Ext-1(1) as his 

signature. The witness further reveals that he collected little ganja from all the 

packets and prepared two sample packets containing 24 grams each and the 

sample packets were prepared. He further added that thereafter, he sealed both 

the packets with the brass seal of Guwahati GRPS and after seizing the  packets, 

he took the signature of the accused person and other three witnesses in the 

sealed envelop containing samples. The witness also  stated that after coming 

back to GRPS, he handed over the seized articles to Sheristadar of GRPS and 

handed over the accused person to the sentry and thereafter, he submitted the 

written FIR at the police station. He proved Ext-4 as the FIR and Ext-4(1) as his  

signature. He also proved Mat. Ext-1 is the trunk which  contains 6 packets of 

ganja weighing 37 kgs,  Mat. Ext-2 is the  trunk contains 5 packets of ganja 

weighing 35 kgs., Mat. Ext-3 is the ATM Card, Mat. Ext-4 is the Voter Card, Mat. 

Ext-5 is the PAN Card of the accused, Mat. Ext-6 is the bunch of keys and Mat.  

Ext-7 is the duplicate sample prepared by him. 
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During  cross  examination,  the  witness admitted  that  in  GDE No.  620 

dated 17.05.2016 name of the accused person was not mentioned because the 

train checking staff did not ask his name. He also admitted that in the GDE, 

there  is  no  mention  of  the  berth  no.  of  the  accused.   The  witness  further 

admitted that in the GDE,  there is no mention whether trunks were recovered 

from 3 tiers, 2 tiers or 1st class and only it is mentioned, it is from B4 Coach. The 

witness further admitted that he had no knowledge whether the authority letter 

was produced before the learned CJM at the time of production of the accused. 

He reveals that Constable Deba Kanta Das and Subhash Chetri were not made 

the seizure witness . He denied the suggestion that even at the time of filing of 

FIR, he was not sure whether accused Kailash Thakur had come by Dn. Rajdhani 

Express or not. He also denied the suggestion that for that reason he did not 

mention in the FIR that said Kailash Thakur was travelling against which berth. 

He also further reveals  that  he did not  collect  the passenger chart of  Down 

Rajdhani  Express  and  he  did  not  find  any  train  ticket  with  accused  Kailash 

Thakur. He admitted that he obtained 24 grams of ganja to prepare sample and 

he collected total 24 grams of sample from all the packets and he did not give 

any mark on each packet. He further admitted that he did not give description of 

the lock used in both the trunks and he did not give the description of the keys 

and he did not seal the lock over the trunks. The witness stated that he did not 

prepare the inventory under Section 52(A) of the NDPS Act. He recorded the 

statement of ASI Khurshed Ali, Subhash Singh and Hiren Talukdar. He further 

stated that he did not submit any report under Section 57 of the NDPS Act to his 

superior,  but he submitted written FIR. 

11. PW4 Khurshed Ali testified that on 17.05.2016,  he was on train checking 

duty from 6:00 am to 10 p.m. and the Dn. Rajdhani Express arrived at Platform 

No.1, at 8:30 a.m. He also testified that after arrival of the train, he himself 

along with constable Subhash Singh (PW2) and constable Hiren Talukdar (PW1) 

started checking of different compartments and when they were checking Coach 

B-4,  they found two trunks under the lower berth and the accused person was 

sleeping  in  that  berth.  He  further  testified  that  they  asked  him  about  the 

ownership of the trunk and at first he denied the ownership of the trunk and 

then they found the keys of the trunk in his pocket and on the first attempt to 

open the lock, the lock of both the trunks were opened. The witness reveals that 

inside one trunk, they found 6 packets wrapped with black polythene sheet and 

in another trunk there were five packets also wrapped with polythene sheet. The 
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witness further  reveals  that  thereafter  as the train  was leaving they brought 

down the trunks at platform No.1 and accused was also brought down from the 

train.  His  testimony  reveals  that  after  getting  down  at  platform  No.1,  he 

informed the O/C of GRPS Guwahati, regarding the recovery of suspected ganja 

and after receiving the said information, SI Dinesh Das (PW3) was sent by O/C, 

GRPS, Guwahati to make search and seizure of the contraband. His testimony 

further reveals that after arriving at the spot, SI Dinesh Das (PW3) took weight 

of all the packets with the help of weighing scale of their office. He added that 

altogether 72 kgs. of ganja was found in all the packets of both the trunks and 

thereafter, Dinesh Das (PW3) seized the ganja recovered from the possession of 

the accused. He also added that SI Dinesh Das took sample of recovered ganja 

from all the packets and he made a seizure list and he put the signature in the 

seizure list  and in the sample packets  brought  by SI  Dinesh Das (PW3).  He 

further added that after that, he went back to the train checking duty along with 

two constables. He proved Ext-1 as the seizure list and Ext-1(1) as his signature.

During cross examination, the witness admitted that I.O. recorded his 

statement and  he did not state before the I/O that Down Rajdhani Express was 

late on that day, but he mentioned the time. He also admitted that there was 

passenger movement at the time of arrival of Down Rajdhani Express and when 

he opened the trunks he did not call  any passenger of the train.  He further 

admitted that he did not see the berth number as train was almost leaving and 

he cannot say the exact weight of each packet. The witness admitted that he 

cannot say the weight of each of the sample and he  cannot say the number of 

sample taken and its quantum. He stated during cross examination that he did 

not put any signature either on the trunk or on any of the packets. 

12. PW5  Sri Gajendra Nath Deka is the Deputy Director, Drugs and Narcotics 

Division, Directorate of Forensic Science, Assam and his testimony reveals that 

19.05.2016, he received a parcel through the Director, DFS, Assam in connection 

with GRPS, Case No. 67/16 for examination. He also testified that the parcel 

consisted of one exhibit enclosed in a sealed envelope and the facsimile of the 

seal was found to be GHTY-GRPS. In his opinion, the sample gave positive test 

for Cannabis (gana). He proved Ext-5 as his report and Ext-5(1) as his signature. 

13. PW6 Smti.  Binu Hazarika testified that  in  course of  investigation,  she 

examined the informant SI Dinesh Das (PW3) and recorded his statement. She 

also testified  that  SI Dinesh Das (PW3) had already recorded the statements of 

the seizure witnesses and he has also interrogated the accused person, recorded 
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his  statement  and  thereafter  arrested  him.  Her  testimony  reveals  that  she 

forwarded the accused to the court and she also got the seized articles and the 

seizure list seen by the court. She further testified that SI Dinesh Das prepared a 

sketch  map of  the  Place  of  Occurrence  and she  knows his  handwriting  and 

signature. She proved Ext. 8 as the sketch map, prepared by SI Dinesh Das 

(PW3) and  Ext. 8(1) as his signature. She added that she forwarded the sample 

to FSL, Kahilipara for examination and report and she collected the report from 

FSL,  Kahilipara and the report  speaks that  the sample gave positive test  for 

Cannabis (ganja). On completion of the investigation, she submitted the charge 

sheet against accused Kailash Thakur. She proved  Ext. 9 as the charge sheet 

and Ext. 9 (1) as her signature. 

During cross examination she admitted that she was entrusted to do the 

investigation  in  writing  in  Ext.  7  and  no  separate  authority  was  given  to 

investigate the case. She also admitted that she recorded the statement of the 

informant who was also the search and seizing officer and she also saw the 

statements of other witnesses. The witness further admitted that SI Dinesh Das 

(PW3) did not state before her about the berth number of the accused person, 

nor he stated about the number of samples or how it was sealed or whether it 

was sealed and about the lock and key of the trunk and how the trunk was 

sealed. The witness reveals that she did not collect the passenger chart of Coach 

No. B4 of train No. 12235 Dn. Rajdhani Express of that day and the seizure was 

made on 17.05.2016 and sample was also drawn on that very date and it was 

kept in the Malkhana of the GRPS, Guwahati. She stated that she forwarded the 

sample on 19.05.2016, after receiving it from Malkhana and she did not submit 

any document before the court to show that the seized item and the samples 

were kept in the Malkhana and she sent the sample to FSL, after receiving it 

from the Malkhana. 

14. The learned defence counsel pressed heard on the point that there are 

contradictions in the testimony of the witnesses and the prosecution could not 

even prove that the accused person was travelling by the train. A close scrutiny 

of the testimonies of the witnesses clearly reflects that the prosecution witness 

contradict one another, regarding the exact berth or seat in which the accused 

person was travelling. Neither the search and seizing officer, nor the I.O., made 

even any attempt to collect the reservation chart or the ticket to prove that the 

accused  person  was  travelling   by  that  train   and  that  he  was  actually 

apprehended  from Coach  No.  B-4  of  train  No.  12435 Dn.  Rajdhani  Express. 
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There are other contradictions too in the testimonies of the witnesses. Whereas 

Sri Hiren Talukdar, who claims himself as one of the police personnel  who was 

present   at  the time of  detection of  the ganja in the trunks of the accused 

person, testified that after opening the trunks, they found 35 nos. of packets 

wrapped with gift papers in one trunk and in another trunk they found 37 nos. of 

packets wrapped with gift paper. But the search and seizing officer testified that 

in one trunk there were only 5 (five) packets and in another trunk there were 6 

(six)  packets  of  ganja.  There  were  other  discrepancies  too  PW1  Sri  Hiren 

Talukdar and PW2 Sri Subhash Singh both were present  on the train checking 

duty on that day and they  testified   that as both the trunks were heavy, they 

suspected the same, they took both the trunks along with the accused person to 

the GRPS and the trunks were opened at the GRPS for the first time in presence 

of the search and seizing officer. But PW3 SI Dinesh Das, who was the search 

and seizing officer in this case specifically testified that as he was authorized to 

act  under  the  provisions  of  the  NDPS  Act,  he  went  to  the  platform  No.1 

accompanied by Constable No. 539 Subhash Singh and Constable No. 224 Deb 

Kanta Das. He also testified that accompanying  constables  took the weighing 

apparatus of their GRPS  along with them and on going to the platform No.1, 

they found ASI Khurshid Ali, Constable No. 122 Hiren Talukdar and 457 Subhash 

Singh along with accused. Thus,  there is material discrepancy exactly where the 

trunk was opened. According to SI Dinesh Das, who was the search and seizing 

officer,  he found  two trunks of black colour with keys with the accused person 

inside  the  train  itself  and  thereafter  suspecting  the  person  of  caryying 

contrabands in those two trunks, the train checking staff brought him down at 

platform No.1. But, according to other two witnesses PW1 and PW2 first they 

took the trunks to the police station and then only  accused Kailash Thakur 

handed over the keys to them and thereafter under the instruction of SI Dinesh 

Das, they opened the trunks. PW4 Khurshed Ali , who was the incharge of the 

train checking staff on that day, corroborated the testimony of PW3 Dinesh Das. 

15. In  view  of  the  total  contradiction  in  the  testimonies  of  the  police 

personnel  present  there  right  from  the  time  of  alleged  recovery  of  the 

contraband  till  search  and  seizure,  I  find  that  it  is  difficult  to  rely  on  their 

testimonies. Since the testimonies of the official witnesses are not reliable and 

trustworthy, there was the need for calling for the independent witnesses. But 

although the occurrence took place in  the morning hours,   in  the place like 

Guwahati  Railway  Station  which  is  one  of  the  busiest  railway  station,  the 
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prosecution could not get any independent witness . There is also contradictions 

regarding calling any of the independent person to be the witness of the seizure 

and recovery.  In  view of  the  same also,  the  case  of  the  prosecution  is  not 

trustworthy.  Besides  after  search  and  seizure  and  after  drawing  the  sample 

according to SI Dinesh Das those were handed over to the Sheristadar of the 

GRPS for sending it to FSL, but  neither the Sheristadar was examined as regards 

whether the seized materials and the samples were deposited in the malkhana 

on that very day, nor  the copy of the malkhana register has been submitted 

before this Court to establish this fact. Thus, there is also doubt regarding proper 

custody of the samples of the seized items before sending it for examination to 

the DFS, Kahilipara. 

16. In view of the above, I find that there are many rooms for doubt about 

the actual involvement of the accused person in travelling with the large quantity 

of the ganja. Since the punishment is heavier, the nature of the scrutiny of the 

evidence  must also be stricter. 

17. The prosecution failed to meet the standard of proof required to establish 

the guilt of the accused person of committing a heinous offence of transporting 

of drugs and narcotic items. Since there are rooms for doubt, the benefit should 

go to the accused person.

18. In result, accused person, namely, Shri Kailash Thakur is held not guilty 

of offence, punishable u/s 20(b)(ii)(C) of the NDPS Act and he is accordingly 

acquitted and set at liberty forthwith. 

19. Signed,  sealed  and  delivered  in  the  open  court  on  this  14th day  of 

November, 2017 at Guwahati.  

                                                                                        (S.P. Moitra)
                                                                                        Sessions Judge,
                                                                                  Kamrup (M), Guwahati
 Dictated & corrected by me.

 

        (S.P. Moitra)
       Sessions Judge,
    Kamrup (M), Guwahati 
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A P E N D I X 

(A)     Prosecution Exhibits       :
 
        Ext-1   : Search and seizure list
          Ext-2   : Extract copy of Guwahati GRPS GDE No. 620, dated 17.05.2016.
          Ext-3   : Authority letter. 
          Ext-4   : FIR.
        Ext-5   : FSL Report.

Ext-6   :  FSL forwarding letter. 
Ext-7   :  Printed Form of the FIR 
Ext-8   :  Sketch map. 
Ext-9 :  Charge sheet

(B)     Defense Exhibit         : Nil
 
(C)     Court Exhibit             : Nil
 
(E)      Prosecution Witnesses:
 

PW-1    : Sri Hiren Talukdar
PW-2    : Sri Subhash Singh.
PW-3    : Sri Dinesh Das
PW-4    : Md. Khurshed Ali.
PW-5  : Sri Gajendra Nath Deka
PW-6  : Smti. Binu Hazarika

(F)      Defense Witnesses    : Nil 
(G)     Court Witnesses        : Nil. 
  
                                                                                         (S.P. Moitra)
                                             Sessions Judge, 
                                                                                   Kamrup(M), Guwahati


