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 PRESENT  : Sri S.P. Moitra, AJS
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Kamrup(M), Guwahati

TITLE  APPEAL  NO. 19 OF 2014

(This Appeal has been filed by the appellant challenging the Judgment and 
decree, dated 30.09.2014,  passed by Sri R. Bhattacharjee,  learned Civil Judge No. 
2, Kamrup (M), Guwahati, in Title Suit No.194 of 2010)

Shri Devindra Pandey

                                                            ......…Plaintiff/Appellant  
                      -Versus -

      1. Mrs. Syeda Parveen sultana Begum
     2. Smti. Abala Devi

                  ..... …Defendants/Respondents

Date of Argument   :  31.08.2017 & 25.09.2017
Date of Judgment      :  18.11.2017

APPEARANCE:-  

Mr. T. Sarma : Learned Advocate for the   Plaintiff/appellant.

Mr. H.C.Sarma  : Learned Advocate for the defendants/ respondents.

J    U    D    G    M    E    N    T

1. The instant  appeal  is  directed  against  the  judgment  and decree,  dated 

30.09.2014, passed by Sri R. Bhattacharjee, learned Civil Judge No.2, Kamrup(M), 

Guwahati, in Title Suit No. 194/2010, dismissing the suit  of the plaintiff/appellant 

on contest without any costs.

2. The appellant, being the plaintiff, instituted the afore mentioned Title Suit 

No.  194/2010,  seeking  a  decree  for  specific  performance  of  the  contract, 
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cancellation of the sale deed executed in favour of the defendant/respondent No.2 

Smti. Abala Devi.

3. The facts, leading to the institution of the afore mentioned Title Suit No. 

194/16, are in brief that the appellant/plaintiff  Devendra Pandey (here in after 

referred  to  as  the  “plaintiff”)  had  entered  into  a  Tenancy  Agreement  vide 

Agreement dated 01.01.2004, in respect of a room, measuring 10ft. X 11 ft., lying 

in the ground floor of an RCC house, more particularly described in the schedule 

appended to the plaint and in pursuant to the same an amount of Rs. 2,50,000/- 

was paid by the plaintiff to the respondent/defendant No.1 (here in after referred 

to  as  “defendant  No.1”)  as  advance  money  which  was  adjustable  against  the 

monthly rent of Rs. 2,550/-. On the date of execution of the agreement itself, the 

defendant No.1 also approached the plaintiff for a further  sum of Rs. 2,50,000/- 

and accordingly, the plaintiff also agreed to advance an amount of Rs. 2,50,000/-. 

But the defendant No. 1 expressed her inability to refund the loan and at her 

instance the same amount was treated as advance. Thus the total amount of Rs. 

5,00,000/- was paid to the defendant No.1 towards advance. After taking the room 

on rent,  the plaintiff  initiated his fruit  business under the name and style M/s 

Hanuman  Fruit  Centre.  During  continuance  of  the  tenancy  agreement,  dated 

01.01.2004, the defendant No.1 took another sum of Rs. 20,500/- as a loan from 

the plaintiff on 29.04.2006. She promised to refund the same amount within a 

month. But she could not refund the amount and on the contrary she requested 

the plaintiff  not  to  consider  the  amount  as  advance.  Instead of  refunding the 

amount, the defendant No.1 started to behave inimical with the plaintiff and tried 

to evict the plaintiff from the suit premises. Being helpless, the plaintiff had to file 

a suit against the defendant No.1 claiming the tenancy right vide T.S. No. 638/06. 

After institution of the suit, on 13.07.2007, the defendant No.1 made a proposal to 

sell the suit property fixing Rs. 2,50,000/- as the consideration. She also informed 

the plaintiff that she was in extreme financial hardship and was in emergent need 

of a sum of Rs. 1,10,000/-. She further informed the plaintiff that the sum of Rs. 

2,70,000/- (excluding the  advance to be adjusted) would be adjusted against the 

consideration. It is also stated that the outstanding amount of Rs. 1,30,000/- shall 

be refunded to the plaintiff, if necessary, with interest. The plaintiff as such with all  

egarness accepted the proposal and as requested, the plaintiff paid the sum of Rs. 

1,10,000/-  on  the  following day  itself  i.e.  on  14.07.2007.  The  defendant  No.1 

issued the money receipt on a stamp paper of Rs. 10/-, showing the amount as 

loan.  Thereafter,  the  defendant  No.1  informed  the  plaintiff  that  due  to  some 
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technical problems the receipt had not been issued showing advance against the 

sale of the suit room. The agreement of tenancy commenced w.e.f. 01.01.2004 

and on the day of making the payment of Rs. 1,10,000/- the relation in between 

the plaintiff and the defendant No.1 in fact as landlord and tenant was not there. 

The plaintiff for all intents and purposes acquired the status of the purchaser more 

particularly when the consideration in full  had passed to the seller. Further the 

plaintiff was entitled to get back Rs. 1,30,000/- from the defendant No.1. As per 

the earlier tenancy agreement, the sum of Rs. 200/- was to be adjusted per month 

till 14.07.2007 and the plaintiff completed 3 years 6 months of tenancy. Hence, till 

July,  2010  the  adjusted  amount  comes  to  Rs.  8,400/-  and  the  sum  of  Rs. 

2,41,600/- remained outstanding against the advance. Thus, the defendant No.1 

promised to refund the outstanding at the earliest convenient.

4. The defendant No.1 at the time of accepting the advance of Rs. 1,10,000/- 

assured that the sale deed in favour of the plaintiff would be executed within a 

month. The plaintiff was in possession of the suit room and never thought about 

the time factor of the execution of the deed. But the defendant No.1 was not 

found to come forward for execution of the deed even after elapse of months 

together. The payment of the house rent was also discontinued since August, 2007 

and the defendant No.1 did not claim the house rent since August, 2007. It is 

contended  further  that  by  implication  the  defendant  No.1  had  recognized  the 

plaintiff  as  a  purchaser  in  respect  of  the  suit  room.  However,  in  the  written 

statement, submitted in Title Suit No. 638/06, the defendant No.1, stated that the 

suit room along with the adjacent room had been sold to one Abala Devi, the 

respondent/defendant No.2, by a registered sale deed. The said written statement 

was  submitted  on  20.11.2006  i.e.  prior  to  acceptance  of  Rs.  1,10,000/-  as 

advance. In the written statement, the so called sale deed was shown executed 

and registered on 20.02.2006, but the said Abala Devi also never came to demand 

the suit room on the basis of the impugned deed shown executed in her favour 

and as such the plaintiff did not take the matter at all seriously. But surprisingly, he 

received  a  notice  in  Title  Suit  No.  468/08  for  ejectment  of  the  present 

plaintiff/appellant.  The  claim  was  made  by  defendant  No.2  in  respect  of  the 

present suit property by virtue of the aforesaid purchase. The plaintiff also came to 

know about that the deed number with date as mentioned by the defendant No.1 

in her written statement filed in connection with Title Suit No. 638/06. The plaintiff  

met  the  defendant  after  two  days  of  the  receipt  of  the  summons  i.e.  on 

06.02.2009 and then the defendant No.1 submitted that she had already sold the 
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property  to  defendant  No.2.  The  defendant  No.1  deliberately  and  purposely 

avoided the execution of the sale deed in favour of the plaintiff. It is contended 

that the defendant No.1 accepted the entire consideration of Rs. 2,50,000/- from 

the plaintiff following the proposal to sell the suit property. The amount on the 

other hand was taken much before the execution of the impugned deed dated 

20.02.2006. It is further contended that the aforesaid deed cannot stand in the eye 

of law, as because the part of the property in connection with the impugned deed 

was lying encumbered i.e. the possession was with the plaintiff. It is further stated 

that the agreement dated 01.01.2004 was for a period of 3 years i.e. it was valid 

upto 31.12.2006. The plaintiff submitted that the impugned deed therefore is liable 

to be declared void and illegal as per Section 54 of the T.P. Act, 1882. 

5. Under  the  aforesaid  facts  and circumstances,  the  plaintiff  prayed  for  a 

decree declaring that the sale deed No. 1648/06, dated 20.02.2006 is void, illegal, 

inoperative  and  not  binding  upon  the  plaintiff  and  also  claiming  specific 

performance of the contract in between the defendant No.1 and the plaintiff.

6. The  aforesaid  claim  of  the  plaintiff  was  fought  tooth  and  nail  by  the 

defendant No.1 by submitting a written statement. The defendant No.1 strongly 

denied the taking of loan of Rs. 2,50,000/- on the date of execution of tenancy 

agreement i.e. on 01.01.2004. The defendant No.1 also strongly denied the receipt 

of a loan of Rs. 20,500/- from the plaintiff. It is stated that the plaintiff obtained a 

receipt for the balance amount of advance amounting to Rs. 20,500/- was to be 

paid by him out of the house rent due to the defendant No.1. It is submitted by 

the defendant No.1 that she had already sold out the suit premises on 20.02.2006 

through registered Sale Deed No. 1648/06, to the defendant No. 2 and the plaintiff 

has  been  using  the said  receipt  as  loan  amount.  The defendant  also  strongly 

denied the taking of altogether Rs. 5,20,500/-  from the the plaintiff. It is stated 

by the defendant No.1 that the sale deed was executed in favour of the defendant 

No.2 with full information and knowledge and before entering into the agreement 

for sale with the defendant No.2, the defendant No.1 had approached the plaintiff 

to purchase the same and the plaintiff himself stated that he would purchase the 

same only if other co-sharers too agreed to sign the sale deed. She stated that the 

plaintiff knew that she was the only sharer of the room and as such no question 

arose to take signature of any other co-sharer in the sale deed. It is further stated 

that when the plaintiff expressed his willing to purchase the same,  by then it had 

already been sold to the defendant No.2. It is stated that if there was any amount 

remained unpaid he ought to have filed a money suit, not the Title Suit for specific 
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performance of the contract. However, she admitted that she had taken amount of 

Rs. 1,10,000/- towards loan. The defendant also denied all other contention made 

in the plaint.

7. The  defendant  No.2  also  contested  the  suit  by  submitting  her  written 

statement and in her written statement stated that the suit is not maintainable in 

its present form and it is not properly valued and no proper court fees has been 

paid. It is also stated that the suit has no cause of action. The defendant No.2 

submitted that the defendant No.1 sold out the entire portion measuring 9.2 X 

22.5 ft.  including the portion of the suit  premises to the defendant No.2  and 

before selling it to the defendant No.2 the proposal was made to the plaintiff by 

the defendant No.1. But the plaintiff did not purchase it and thereafter the room 

was sold to the defendant No.2. The defendant No.2 forcefully stated that there is 

no question of declaration of the sale deed as void, illegal, inoperative and not 

binding upon the plaintiff.  It  is  stated that the aforesaid sale deed still  remain 

binding upon the plaintiff with full legal force and the defendant No.2 has become 

the bonafide owner  of the said property. It is stated that the defendant No.2 is a 

bonafide purchaser of the suit premises for valuable consideration without having 

any knowledge or notice of any dispute between the plaintiff and defendant No.1 

with regards to the suit premises. She submitted that after verifying the same was 

free  from  any  encumbrances  and  after  obtaining  non-encumbrance  certificate 

relating to the  suit premises issued by the competent authority, the defendant 

No.2  proceeded  to  purchase  the  same.  It  is  also  stated  that  at  the  time  of 

aforesaid  purchase,  the  defendant  No.2  had  no  knowledge  of  any  monetary 

dealings  or  contracts  between  the  plaintiff  and  the  defendant  No.1  or  of  any 

monetary dealings or contracts between the plaintiff and the defendant No.1 or of 

any  liability  of  specific  performance  of  any  such  contract  on  the  part  of  the 

defendant  No.1.  She  submitted  that  by  virtue  of  execution  of  Sale  Deed  No. 

1648/06, dated 20.02.2006, the defendant No.1 has acquired absolute right, title 

and interest in the suit premises.

8. On the basis of the pleadings of the parties, the learned trial Court was 

pleased to framed the following issues:-

(i) Whether the plaintiff had an agreement with the defendant to purchase the 

suit property ?

(ii) Whether the Sale Deed No. 1648/06, dated 20.02.2006 is void, illegal and 

inoperative in law ?
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(iii) Whether  the  plaintiff  is  entitled  to  realize  Rs.  2,50,000/-  from  the 

defendant ?

(iv) Whether the plaintiff is entitled to a decree as prayed for ?

9. In  course  of  trial,  the  plaintiff/appellant  examined,  as  many  as,  two 

witnesses on her own behalf and also exhibited some documents. Whereas the 

defendant No.2 examined herself and also examined two other witnesses on its 

behalf. The defendant side also exhibited some documents.  

10. At  the  conclusion  of  the  trial,  the  learned  trial  Court  vide  aforesaid 

judgment  and decree,  dated 30.09.2014,  dismissed the suit  of  the  plaintiff  on 

contest with cost.

11. Being highly aggrieved by and dissatisfied with the aforesaid judgment and 

decree,  dated 30.09.2014, passed by the learned Civil  Judge No.2,  Kamrup(M), 

Guwahati, the present appeal has been preferred on the grounds set forth in the 

memo of appeal.

12. While arguing the case for the plaintiff/appellant Sri Thaneswar Sarma and 

Sri Hemanta Kr. Sarma, learned counsel for the plaintiff/appellant,  argued that the 

impugned  judgment  and  decree  passed  by  the  learned  trial  Court  is  beyond 

pleadings of the parties and the evidence on record  and also not supported by the 

documents of the parties. It is submitted that both the defendant Nos. 1 and 2 

submitted their written statement through the same advocate  and further the 

defendant No.1 also did not come forward to adduce her evidence in support of 

her claim in the written statement. It is further submitted that she was also not 

examined as witness by the defendant No.2 for which entire claim of the defendant 

No.2 are far from consideration. It is submitted further that as the defendant No.1 

did not appear before the Court and did not adduce any evidence, the learned trial 

Court  ought  to have decreed the suit  in  favour  of  the  plaintiff/appellant.  It  is 

submitted that the Court ought to have decreed the suit on the admission of the 

defendant No.1 itself.  It is stated that the learned court below did not go through 

the evidence on record and passed the impugned judgment hurriedly  and not 

received. It is submitted that the impugned judgment is null and void. It is also 

submitted that the Issue No.3 was decided perversely. It is submitted further that 

the findings arrived by the learned court below in Issue No.3 that the plaintiff is  

not entitled to realize Rs. 2,50,000/- from the defendant No.1 is a result of utter 

negligence, lapses and if not biasness. It is stated that the Issue No.2 was also not 
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rightly decided by the learned trial Court and it was erroneous decision.

13. On the  contrary,  the  learned  counsel  for  the  defendant  No.2/appellant 

forcefully  submitted that  the learned trial  Court  decided the suit  perfectly  with 

proper reasoning and all the issues were decided correctly and there is no scope of 

further interference by any Court. It is argued that the plaintiff could not prove any 

document or any agreement of sale in between the plaintiff and the defendant 

No.1.  The  learned  counsel  for  the  defendant  No.2  further  submitted  that  the 

defendant No.2 is a bonafie purchaser for value and before purchasing of the same 

she verified all the documents and also obtained non-encumbrance certificate from 

the appropriate authority. It is submitted that after all the verifications, she had 

purchased the same after making the payment of consideration and she has/had 

no connection with  any transaction in between the plaintiff  and the defendant 

No.1.  The  learned  counsel  specifically  submitted  that  there  is  no  question  of 

cancellation of her document as because she is the bonafide purchaser for the 

value. The learned counsel also submitted that the learned trial Court considered 

all  these points in detail  and thereafter passed the impugned judgment and as 

such there is no scope for further interference.

14. In view of the contrary arguments, placed before this Court, the following 

points are formulated for decision.

(i) Whether the learned trial Court passed the impugned judgment and decree 

dated 30.09.2013, after considering the entire pleadings of the parties and 

on proper appreciation of the evidence on record?

(ii) If so, is there any scope for any interference in the impugned judgment 

and decree, passed by the learned trial Court ?

Now, for the sake of brevity, let me discuss the merit of the appeal point 

wise.

Point No. 1

15. While deciding the issue No.1 the learned trial court observed that the Ext-

4  document  does  not  reflect  anything  that  the  defendant  No.1  obtained  the 

amount of Rs. 1,10,000/- as claimed by the plaintiff from him for sale of the suit 

premises. The  learned trial Court also observed that the plaintiff also could not 

prove that the defendant No.1 obtained the whole consideration of Rs. 2,50,000/- 

or any consideration from him. He specifically noted that neither the,  marked as 
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Ext-4 nor the money receipt, marked as Ext-3 indicates anything that the amount 

had been received in pursuant to such agreement for sale of the suit premises. 

The learned trial  Court  also noted that from the cross  examination of  PW2,  it 

appears that the defendant side elicited from PW2, a statement wherein PW2 has 

stated that the defendant Parvin Sultana had not given assurance to plaintiff as 

regard  sale  of  the  suit  premises.  The  learned  trial  court  finally  came  to  the 

conclusion  that  the  contention  of  plaintiff  pertaining  to  this  issue  neither 

adequately  backed  up  by  oral  evidence  nor  sufficiently  supported  with 

documentary evidence and as such decided that the claim of plaintiff as regard 

defendant  No.1  entering  into  any  agreement  of  sale  of  suit  land  with  him is 

unworthy of inspiring confidence.

16. In the backdrop of the aforesaid finding of the learned trial Court, I find 

that the plaintiff in his evidence as PW1 proved the tenancy agreement in between 

the plaintiff and the defendant No.1, dated 01.01.2004, as Ext-1. As per the said 

agreement,  the  defendant  No.1  received  an  amount  of  Rs.  2,50,000/-  on 

01.01.2004 towards advance to be adjusted from monthly rent @ Rs. 200/- per 

month. Ext-2 is the receipt showing receipt of Rs. 2,50,000/- as advance against 

tenanted premises. Thus, it is a money receipt of advance, as mentioned in the 

agreement. Had there been any other payment of advance on that day, i.e., on 

01.01.2014 that would have been reflected in Ext-1 itself. Ext-3 is also a money 

receipt,  showing the receipt  of  Rs.  20500/-  from the plaintiff.  But  there  is  no 

mention for which purchase it was paid, neither there is any mention that it was an 

advance, nor there is any mention that it was loan. Simply it was a money receipt 

and does not disclose anything. Ext-4 is also a money receipt on non-judicial stamp 

paper of Rs. 10/-. It is disclosed that defendant No.1 received an amount of Rs. 

1,10,000/- from the plaintiff as loan. No where it was mentioned that the aforesaid 

amount  was  paid  against  any  purchase  of  property  or  that  it  was  paid 

contemplating any purchase of property by the plaintiff from the defendant. There 

is not even a single whisper that the plaintiff was going to purchase the room 

under  his  occupation  from  the  defendant  No.1.  The  aforesaid  document  was 

signed on 14.07.2014, i.e., much after the execution of the sale deed in favour of 

the  defendant  No.2.  The  learned  trial  Court  rightly  observed  that  those  three 

documents Ext-2, 3 and 4 do not disclose that there is any connection in between 

the payment of the amount and the alleged purchase agreement. 

17. During  cross  examination,  PW1 admitted  that  he  never  demanded  the 

refund of the advance money given to the defendant No.1 against the tenancy 
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agreement. The PW1 also admitted that the disputed room had been sold to the 

defendant No.2 on 20.02.2006. PW1 specifically admitted during cross examination 

that there was no agreement in between him and the defendant No.1 regarding 

sale of the disputed room to the plaintiff. During cross examination, PW1 further 

stated that he had tenancy agreement with the defendant No.1 for three years 

from 01.01.2014.  He admitted  that  after  that  period  no  other  agreement  was 

signed by defendant No.1  and also admitted that he stopped the payment of the 

rent after expiry period of tenancy agreement. He further admitted that as per 

agreement dated 01.01.2004, the date on which he would vacate the tenanted 

premises, the entire amount of Rs. 2,50,000/- would be returned back.

18. PW2 is the brother of the plaintiff and he stated that both of them were 

running their business from the tenanted premises and he could not state anything 

when the agreement was signed in between the plaintiff and the defendant No.1. 

He  specifically  admitted  during  cross  examination  that  during  the  tenancy  of 

Devendra Pandey, the room was sold to Abala Devi and further admitted that the 

plaintiff had not been given any assurance that it would be sold to him. He further 

specifically that there was no written agreement in between the plaintiff and the 

defendant No.1 regarding the sale of the room in favour of the plaintiff. He also 

specifically admitted that in the money receipt or loan documents there was no 

mention  that  the  room  would  be  sold  to  the  plaintiff.  He  admitted  that  Rs. 

1,10,000/- was received by the defendant No.1 towards loan. He also admitted 

that the plaintiff did not pay any rent for the suit premises. This witness further 

admitted that the suit room was sold by the defendant No.1 to Abala Devi.

19. In view of the evidence of the plaintiff side, it is clear that there was no 

written agreement in between the plaintiff and the defendant No.1 for sale of the 

suit room to the plaintiff. There was absolutely no whisper that the defendant No.1 

ever offered the plaintiff  to purchase rented room at the time of taking of Rs. 

1,10,000/- as loan. Rather PW2 specifically admitted that no assurance was given 

to the plaintiff to sell the disputed room to him. It is also seen that the claim of the 

plaintiff that an amount of Rs. 2,50,000/- was given to the defendant No.1 also as 

advance, besides the amount of Rs. 2,50,000/- mentioned in Ext-1, could not be 

established.  The  question  of  the  adjustment  of  the  said  amount  towards 

consideration of the sale deed, is also not acceptable because the amount was 

required to be refunded back only when the room would be vacated. Since the 

room was never been vacated the question does not arise. It is also evident that 

the plaintiff did not pay any rent after 01.01.2007 i.e. after the period of tenancy 
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agreement of three years. 

20. According to the plaintiff himself, as pleaded in his plaint, the defendant 

No.1 proposed to sale the room to him on 13.07.2007. But it was sold much before 

the date i.e. on 20.02.2006. Thus, I find that the learned trial Court rightly decided 

the issue against the plaintiff. Since the plaintiff could not prove anything that any 

such discussion or proposal was made to him for sale of the disputed room to the 

plaintiff either oral or documentary, the learned trial court rightly observed that the 

plaintiff has failed to prove that the defendant No.1 had entered into an agreement 

for sale of the suit premises to him.//

21. While deciding the issue No.2, the learned trial court rightly observed that 

the  plaintiff  could  not  show  anything  that  the  sale  deed  No.  1648/06,  dated 

20.02.2006 is void, illegal and inoperative in law. Evidently the defendant No.1 was 

the  owner  of  the  suit  property  (suit  room).  Admitting  the  ownership  of  the 

defendant No.1, the plaintiff also entered into the tenancy agreement with her and 

admitted her land ladyship,  the plaintiff remained as tenant in the suit premises.. 

The defendant No.1 executed the sale deed No. 1648/06, dated 20.02.2006 in 

favour of the defendant No.2 Abala Devi. Although the defendant No.1 did not 

come forward to adduce evidence,  but in her pleadings submitted on affidavit, it 

was made clear that she had sold the room to the defendant No.2.

22. Although she did not appear in this case as an witness,  in an earlier suit in 

between the parties i.e. in Title Suit No. 468/08, the defendant No.1 disclosed the 

same facts in her pleadings and also adduced evidence in that suit. The defendant 

No.2 also proved the original  sale deed and submitted that she is  a bonafide 

purchaser for value. According to the plaintiff himself, the so called, proposal for 

sale was made by the defendant No.1 on 13.07.2007. At that time,  defendant 

No.1 was not even the owner of the rented premises and the property had already 

been divested  to the subsequent  purchaser i.e. the defendant No.2. Even if it is  

assumed that  the proposal  was made to the plaintiff  for  purchase of the suit 

room, that has no legal value, because she was not the owner of the property and 

no saleable interest remained  with her. The defendant No.2 adduced evidence and 

proved  the  documents.  She  is  a  bonfide  purchaser  on  payment  of  valuable 

consideration. The plaintiff ought to have proved that the sale was otherwise void 

or illegal. There is no legal bar or impediment in selling a property, keeping the 

tenant in the premises. There is also no need for delivery of physical possession 

and delivery of constructive possession is be sufficient. Thus, since the plaintiff 
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could not prove that the aforesaid sale made to the defendant No.2 vide Sale Deed 

No. 1648/06, dated 20.02.2006 is void, illegal and in-operative in law, the plaintiff 

is not only to get relief in this regard. The burden lies heavily on the plaintiff to 

prove the document is otherwise void, illegal and in-operative. Since he failed to 

discharge his burden, he is not entitled to get any relief in that regard.

23. While deciding the issue No.3 and 4, the learned trial Court observed that 

the plaintiff  is not entitled to realize Rs.  2,50,000/- and further not entitled to 

decree  and  relief  as  prayed  for.  The  plaintiff  neither  in  his  plaint,  nor  in  his 

evidence could establish how and when he paid the consideration of Rs. 2,50,000/- 

to the defendant No.1 against the purchase of the suit property. Neither he could 

show  in  his  pleading  clearly,  nor  in  his  evidence  he  could  establish  that  any 

consideration  was  paid  to  the  defendant  No.1  towards  purchase  of  the  suit 

property. When the plaintiff could not prove the payment of any amount towards 

consideration for the purchase of the suit property either by oral testimony or by 

documentary evidence, it could not be said that he had paid Rs. 2,50,000/- or any 

amount  to the defendant No.1 as consideration money. The plaintiff could prove 

the payment of Rs. 2,50,000/- to the defendant No.1 on 01.01.2004 . towards the 

advance rent, adjustable at the rate of Rs. 200/- per month from the monthly rent 

of the tenanted premises. No other payment of Rs. 2,50,000/- he could establish 

and as such the learned trial Court rightly observed that the plaintiff is not entitled 

to  realize  Rs.  2,50,000/-  from  the  defendant.  The  question  of  granting  any 

compensation is also not admissible. The entire claim of the plaintiff is totally false 

and as such the question of payment of any compensation to the plaintiff does not 

arise. The point is decided accordingly. 

Point No.2

24. In view of the discussion, made above, I find that the learned trial Court 

passed  the  impugned  judgment  and  decree  rightly  based  on  pleadings  of  the 

parties and on evidence on record both oral and documentary. There is no scope 

for  further  interference  in  the  impugned  judgment  and  decree  passed  by  the 

learned trial Court. The appeal is devoid of any merit. 

25. In  the  result,  the  present  appeal  filed  by  the  plaintiff/appellant  stands 

dismissed on contest with cost.

26. The impugned judgment and decree, passed by Sri R. Bhattacharjee, the 

learned Civil Judge No.2, Kamrup(M), Guwahati is hereby affirmed.

27. Prepare a decree accordingly.
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28. Send down the case record of T.S. No. 194/10 to the learned Court of Civil 

Judge No.2, Kamrup (Metro), Guwahati with a copy of this judgment.

29 Given under my hand and seal of this Court on this 18 th   day of November, 

2017 in my open Court.

                                                           (S.P. Moitra)      
                        District Judge

                       Kamrup(Metro),Guwahati

Dictated & corrected by me.

       ( S.P. Moitra )
          District Judge,
 Kamrup (Metro), Guwahati

 


