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IN THE COURT OF THE SESSIONS JUDGE: KAMRUP(M), 
AT GUWAHATI

NDPS Case No. 18/2015
(Under Section 20(b)(ii)(B) of NDPS Act  )

Present: S.P. Moitra,
Sessions Judge
Kamrup(M), Guwahati 

State of Assam

- Vs –

Shri Babu Baruah
Shri Shymal Das              

 
       ..........Accused Persons 

Appearance for the Parties:

Advocate for the State          : Sri H.K. Deka, Learned Public Prosecutor

Advocate for the accused : Sri P.K. Saharia, learned Defence  Counsel 

Date of recording evidence : 04.09.2015, 12.10.2015, 17.02.2017, 

29.06.2017, 

Date of Argument : 06.09.2017

Date of Judgment : 20.09.2017

J   U   D   G   M   E   N   T

1. The brief facts of the case of the prosecution are that on 11.02.2015, 

at about 11:30 a.m., the informant Kumud Ch. Sarma, Inspector of Police, 

CID, Assam, Guwahati, along with a team of CID officials  moved to Railway 

Colony, Kalibari and on being authorized by Sri C.S. Tewari APS, Dy. S.P., CID, 

Assam, caught red handed the accused persons named above, while they 

were selling ganja at Kalibari, Railway Colony, Panbazar  and recovered one 



2

white colour  polythene bag containing 1½ kg. of  ganja.  The seizure  was 

made in presence of witnesses from the joint possession of the two accused 

persons and samples were drawn in duplicate for sending the same to the 

FSL, Kahilipara, Guwahati for forensic analysis. 

2. On  the  basis  of  the  said  written  information,  CID  P.S.  Case  No. 

07/2015 was registered, under Section 20(b)/29 of the NDPS Act. The case 

was taken up for investigation. As the search and seizure was completed, the 

samples were drawn and the accused persons were arrested, during further 

investigation, the I.O. only sent the sample for  forensic  examination. The 

report was collected by the I.O. The statement of the informant was also 

recorded. After completion of the investigation, the accused persons named 

above were charge sheeted under Section 20(b)/29 of the NDPS Act. 

3. The  accused  persons  were  in  jail  and  copies  of  the  relevant 

documents  were  furnished  to  the  accused  persons  in  compliance  to  the 

provision of section 207 of the Cr.PC. On consideration of charge, charge U/S 

20(b)(ii)(B)/29  of the NDPS Act was framed against the accused persons, 

which was read over and explained to them to which the accused persons 

pleaded not guilty and stood to face the trial.

4. In course of trial, prosecution examined, as many as, 8 witnesses on 

its behalf and also exhibited 12 documents. Defense plea was of complete 

denial of any guilt, as appears from the trend of cross-examination and from 

the statement of the accused recorded u/s 313 of the Cr.PC. The defence 

adduced no evidence on its behalf. 

5. I have heard the argument, advanced by the learned counsel for the 

parties.

6. Points for determination:

 (i) Whether  on  11.02.2015,  at  around  11:30  a.m.,  at  Railway 

Colony,Kalibari, near Kalimandir, the accused persons were found in 

possession of 1.5 Kgs. Of Cannabis (ganja), contained in one white 

coloured polythene bag? 
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(ii)  If so, whether both the accused persons conspired with each 

other and in furtherance of their common intention kept the aforesaid 

ganja  in  their  possession,  in  contravention  of  the provision  of  the 

NDPS Act. 

 Decision and reason thereof: 

7. I have carefully gone through the entire evidence on record and the 

materials placed before me.

8. For the sake of convenience and brevity, the evidence on both the 

points are taken up together for discussion.  

9. PW2, Sri Kumud Ch. Sarma is the search and seizing officer in this 

case and his testimony reveales that on 11.02.2015, while he was working as 

Inspector of Police at CID, Head Quarter, Ulubari, Guwahati, DSP, Chandra 

Shekhar Tiwari of CID, Head Quarter received a secret information that two 

boys were selling contraband ganja near the Shiv Temple, situated at Kalibari 

Railway Colony, under Latasil P.S. He testified that accordingly DSP Chandra 

Shekhar  Tiwari  directed  to  pursue  the  information.  The  aforesaid  secret 

information was reduced to writing in the GD Entry No. 77, dated 11.02.2015 

of the CID P.S.  He proved Ext-1 as the certified true copy of the CID P.S. 

GDE No. 77, dated 11.02.2015. He also proved Ext-1(1) as his  signature. 

Certifying the extract of the relevant GDE. His further testimony is that DSP 

Chandra Shekhar Tiwari being the O/C, CID P.S.  constituted a team headed 

by the said witness and handed over the authority letter to him to pursue the 

information. He proved Ext-2 the said authority letter. He further proved the 

signature of the DSP Chandra Shekhar Tiwari. His further  testimony reveals 

that the team comprised of himself, Inspector Jugneswar Dutta, SI Samiran 

Mazumdar,  Constble  Dharmendra  Saikia,  Constable  Dip  Sarma,  Constable 

Suresh  Boro,  Constable  Nibu Malakar,  Women Constable  Dipali  Gogoi  and 

Rumi Saikia. His testimony further reveals that immediately they proceeded to 

the place of occurrence at about 10:40 a.m. and as indicated by the source 

person of CID, they found two persons selling suspected ganja like substance 

by the roadside. He also testified that they apprehended both the persons 

along with suspected ganja  and they obtained one weighing scale from one 
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Nazrul Islam vide Ext-3 and seized the same. He also testified that on his 

request, said Nazrul Islam made the weighment of the recovered suspected 

ganja and found 1.5 kgs. of  ganja. He also testified that thereafter he seized 

the recovered suspected ganja vide Ext-4. He also collected two samples of 

the seized suspected ganja, weighing 25 grams each and sealed the same  in 

presence of the witnesses. His further testimony reveals that after using the 

weighing scale, he delivered the same to its owner Nazrul Islam by zimma 

nama and obtained his thumb impression on the seizure memo (Ext-4). He 

further testified that the copy of the same was forwarded to the two accused 

persons.  He  further  proved  the  seized  ganja  as  Mat.  Ext-1.  His  further 

testimony is that he recorded the statement of the seizure witnesses and 

thereafter arrested both the accused persons and took them to the CID P.S. 

and thereafter handed over both the accused persons along with the seized 

materials to the O/C, CID P.S. He added that he also filed an FIR as regards 

to the incident proved as Ext-4. 

During cross examination, he admitted that he seized the suspected 

ganja  from  the  joint  possession  of  both  the  accused  persons.  He  also 

admitted that  he did not  sign any person as witness,  who went there to  

purchase ganja. He further admitted that  he did not use any weighing scale 

to weigh the samples which were drawn from the seized ganja. He further 

admitted that Mat. Ext-1 is not in sealed condition. He further admitted that 

he handed over both the accused persons along with seized contraband and 

samples to the O/C, CID P.S., Ulubari, Guwahati. 

10. His  evidence  received  corroboration  from  the  testimony  of  PW1 

Samiran  Mazumdar.  Sri  Samiran  Mazumdar,  SI  of  Police  testified  that  on 

11.02.2015,  at  about  10:00/10:30  a.m.,  Inspector  Kumud Chandra Sarma 

directed  him to  accompany him and  others  for  a  raid  at  kalibari  Railway 

Colony,  under  Latasil  P.S.  He  testified  that  the  team  of  CID  personnel 

comprised of others, namely, Constable Suresh Boro, Niru Malakar, Women 

Constable Dipali gogoi, Rumi Saikia and others. He further testified that there 

were 8/9 personnel. He also testified that they proceeded to Kalibari Railway 

Colony, near a Shiv Mandir and then on road side, they noticed two persons 

selling ganja to the customers. He added that they apprehended both the 
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accused persons , namely, Sri Babu Baruah and Sri Shyamal Das,  who were 

standing on the dock. He further added that the ganja was kept in white 

coloured polythene bag. The witness stated further that at the instruction of 

Inspector Kumud Ch. Sarma weighing scale was brought from a nearby shop 

and Inspector Kumud Ch. Sarma seized the weighing scale in their presence . 

He  further  added  that  on  weighing  contraband,  they  found  1.5  kg.  of 

suspected ganja. His testimony reveals that after seizure, Inspector Kumud 

Ch. Sarma drew two samples thereof, each 25 grams, for the purpose of 

sending the same  for chemical analysis at the FSL, Assam. He added further 

that  at  the  spot  itself,  samples  were  sealed  and  on  the  sealed  packets, 

signature of the witnesses were obtained . The witness proved the Mat. Ext-1 

as the white coloured polythene bag containing seized ganja. He also stated 

that both the accused persons along with recovered suspected ganja and 

samples were brought to the CID Head Quarter, Ulubari, Guwahati. 

During cross examination, the witness admitted that the suspected 

ganja was recovered and seized from the possession of the accused persons. 

He  added  that  the  accused  persons  were  found  sitting  on  the  roadside, 

waiting for prospective buyers of such ganja which they possessed at the 

relevant time. He added that no customer was arrested in this  case. The 

defence denied the recovery of the ganja from the possession of the accused 

persons.

11. PW3  W/C  Dipali  Gogoi  also  testified  the  same.  Her  evidence 

corroborated the testimony of other two witnesses entirely. Furthermore, the 

witness testified that on 13.02.2015 as directed by the O/C, CID P.S., she 

went to the FSL to deliver the seized samples of ganja. She also proved Mat.  

Ext-1 as seized white coloured polythene bag, containing seized contraband 

ganja. 

 During cross-examination, the witness stated that near the place of 

occurrence, they found some other persons. She admitted that no customer 

of the seized ganja was arrested. She further admitted that it was not in 

sealed condition. The witness stated that she did not prove any document to 
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show that  she accompanied the CID Officials, on the relevant day, to the 

place of occurrence. 

12. PW4  Sri  Gajendra  Nath  Deka  is  the  Deputy  Director,  Drugs  and 

Narcotics Division,  Directorate of  Forensic  Science, Assam and during and 

during  this  day,  he  received  a  parcel  through  the  Directorate,  Forensic 

Science,  Assam,  in  connection   with  CID  P.S.  Case  No.  07/2015,  under 

Section 20(b)/29 of the NDPS Act for necessary examination. He also testified 

that the parcel consists of 1(one) exhibit enclosed in a sealed envelope cover.  

The facsimile of the seal was found to be “O/O THE ADDL. DGP CID ASSAM 

GUWAHATI”.  In  his  opinion  the  sample  gave  positive  tests  for  Cannabis 

(ganja). He proved Ext-8 as his report and Ext-9 as the forwarding letter. His 

specifically  admitted  that  there  is  no  chances  of  degradation  of  testing 

materials, although it was examined at a later stage. 

13. The duplicate sample  has not been produced before the Court and 

thus the Court is not in a position to verify whether it was properly sealed 

with the facsimile seal of the CID Organization and whether the signatures of 

the  witnesses  and  the  thumb  impression  of  the  accused  persons  were 

obtained on the said envelop. 

14. PW5 Md. Nazrul Islam is the person from whom the police brought 

one weighing scale to measure the quantity of ganja recovered by them. He 

proved Ext-4 as the said seizure memo. He also proved that police seized two 

nos. of weight of 1 kg and 50 grams from him for weighing some ganja. He 

also  added  that  after  weighing  of  the  ganja,  the  weighment  along  with 

weighs were given back to him. He also proved his signature in Ext-3 i.e. 

seizure memo. But he specifically stated that he does not know from whose 

possession,  the ganja  was seized.  He was shown as  seizure  witness  and 

although  the  search  and  seizing  officer  and  other  two  police  personnel 

including SI Samiran Mazumdar stated that the ganja was recovered from the 

joint possession of the accused person in presence of the witnesses and the 

samples were also drawn and prepared in presence of the witnesses, this 

witness failed to say that he was present at the time of recovery, as well as,  

at the time of seizure of seized contraband.
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15. On  the  contrary,  the  witness  specifically  stated  that  he  was  not 

present at the time of recovery of the contraband items and also at that time 

drawing  up  the  samples.  Thus,  this  particular  witness  contradicted  the 

testimony of other three police personnel. Similarly P.W.7 Sri Monilal Dey and 

PW8 Sri Bhola Dey the two independent witnesses failed to support of story 

of recovery ganja  from the joint possession of the accused persons, and they 

were also shown as the seizure witness,  but both the witnesses failed to 

support the case of the prosecution regarding recovery of ganja from the 

possession of both the accused person. 

16. Furthermore although in the seizure list (Ext-4) thumb impression of 

both the accused persons were taken on the seizure list, in the endorsement 

named of the accused , signatures of the enquiry officer was not obtained. 

Besides the witness stated that they seized the ganja vide Ext-3 seizure list, 

but actually the ganja was seized vide Ext-4 seizure list and vide Ext-3 the 

seizure list,   the officer seized one weighing scale along with two weights. 

17. Since  none  of  the  independent  witnesses  support  the  case  of  the 

prosecution, the so called recovery of the articles and drawing up the samples 

were not proves beyond doubt.  It is settled position of law that when the 

case of the prosecution is of 50/50, neither it is better to give the accused 

persons the benefit of doubt. In this particular case, I find that as almost all  

the independent witnesses failed to corroborate the testimony of the police 

officers, regarding the so called the seizure and recovery of the articles and 

drawing up the samples. They were must for doubt and the benefit should go 

to the accused persons. 

18. In view of the discussions made above, I find that there are many 

rooms for doubt about the guilt of the accused person and the benefit should 

go to the accused.

19. In result, accused persons, namely, Shri Babu Baruah and Shri Shymal 

Das are held not guilty of offence, punishable u/s 20(b)(ii)(B)/29 of the NDPS 

Act and he is accordingly acquitted and set at liberty forthwith. The bail bond 

furnished on his behalf will remain in force for the next 6 months.
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20. Signed, sealed and delivered in the open court on this 20 th day of 

September, 2017 at Guwahati.

                                                                     
                                          (S.P. Moitra)

                              Sessions Judge, 
     Kamrup(M), Guwahati 
 
Dictated & corrected by me. 

        (S.P. Moitra)

       Sessions Judge, 
    Kamrup(M), Guwahati 
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A P E N D I X 

(A) Prosecution Exhibits :

Ext-1 : Extract copy GDE No. 77 dated 11.02.2015.
Ext-2 : Authority letter.
Ext-3 : Seizure list.
Ext-4 : Search & Seizure list.
Ext-5 : Sketch Map of the place of occurrence. 
Ext-6 : FIR
Ext-7 :  Printed form of FIR
Ext-8 :  FSL Report.
Ext-9 :  Forwarding letter to Director FSL, Assam.
Ext-10 :  Final report.
Ext-11 :  Forwarding report as exhibit.
Ext-12 :  Test Memo .

(B) Defense Exhibit : Nil

(C) Court Exhibit : Nil

(E) Prosecution Witnesses:

PW-1 : Shri Samiran Mazumdar.

PW-2 : Sri Kumud Ch. Sarma

PW-3 : W/C Dipali Gogoi

PW-4 : Sri Gajendra Nath Deka

PW-5 : Md. Nuzrul Islam 

PW-6 : Sri Bhupen kr. Sarma, 

PW-7 : Sri Monilal Dey

PW-8 : Sri Bhola Dey @ Bipul Dey 

(F) Defense Witnesses : Nil

(G) Court Witnesses : Nil. 

          (S.P. Moitra)
                  Sessions Judge, 
         Kamrup(M), Guwahati


