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IN THE COURT OF THE SESSIONS JUDGE: KAMRUP (M),  
AT GUWAHATI 

 

 
Present:  Shri S.P. Moitra, 

    Sessions Judge 
    Kamrup(M), Guwahati  
 

 

Criminal (Appeal)  No. 100/2016 
 

 

  This Appeal has been filed challenging the Judgment and Order dated 

07.04.2016, passed by Smti Surajita Trivedy,  learned   Judicial Magistrate 1st 

Class,   Kamrup (M), Guwahati  in C.R. Case No. 3792/2009, convicting the 

accused/appellant under Section 138 of the Negotiable Instrument Act, 1881,  

and sentencing him to undergo simple imprisonment for 2 (two) months with 

compensation of Rs. 1,00,000/- . 

 

    Shri Kishore Baruah 

….............Accused/Appellant 

 Vs - 

1.  Shri Mithelish Singh     
2.   State of Assam  

                             ........... Complainant/Respondents 

Appearance for the Parties: 

 
For  the appellant  :  Shri H.Kalita, Learned Advocate. 

For the Respondent               : Shri A. Roy, Learned Advocate.  

Date of Argument     : 13.11.2017 

Date of Judgment        :  23.11.2017 

                                  J  U  D  G  M  E  N  T 

 

1.  The present appeal is directed against the judgment and order dated 

07.04.2016, passed by Smti. Surajita Trivedy,  learned Judicial Magistrate 1st 

Class,  Kamrup (M) at Guwahati convicting the accused/appellant, namely , 
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Shri Kishore Baruah u/s 138 of the Negotiable Instrument Act, 1881 

(hereinafter referred to as ‘The Act’) and sentencing him to undergo Simple 

imprisonment for 2 (Two) months with compensation of Rs. 1,00,000/- in CR. 

Case No. 3792/2009. 

2. The facts leading to the institution of the aforesaid complaint case No. 

3792/2009, are that the accused/appellant, being proprietor of JKL 

Associates, issued 8 nos. of account payee cheques in favour of M/s Priya 

Enterprise  against the legally enforceable debts and it was alleged that on 

being presented, those cheques were returned un-paid  by the bank. It is 

also stated that out of 8 nos. of cheques, 6 nos. cheques were issued for an 

amount of Rs. 30,000/- each and 2 nos. were for Rs. 35,000/- each. It is also 

stated that the cheque Nos. 866388, 866389 and 866390 were returned on 

29.07.2009 due to closure of the account  and the other five cheques were 

returned on 05.08.09 due to insufficient fund. It is stated that the demand 

notice was issued on 30.09.09 which was sent to the appellant and the 

appellant/convict failed to pay the amount of the cheques to the respondent 

No.1/claimant.  

3. The accused/convict entered appearance and contested the claim of 

the complainant. The particulars of offence under Section 138 of the NI Act, 

was explained to him, to which he pleaded not guilty and stood to face the 

trial. 

4. In course of trial, the complainant side examined two witnesses on its 

behalf. The statement of the accused recorded under Section 313 of the 

Cr.P.C. The accused person examined himself as defence witness.    

5.  After hearing the argument of the parties, the learned trial court 

passed the impugned judgment and order dated 07.04.2016, convicting the 

accused/appellant u/s 138 of the NI Act and also sentencing him as 

aforesaid.  

6. Being highly aggrieved by and satisfied with the aforesaid judgment 

and order of conviction dated 07.04.2016, the present convict/appellant  

preferred the present appeal on the grounds set forth in the memorandum of 

appeal. 
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7. Called for LCR was received and perused the same.  I heard 

argument, placed by the learned counsel for the parties. The learned counsel 

for the respondent No.1/complainant also submitted the written argument on 

its behalf. 

8.  In his argument, the learned counsel for the accused/appellant stated 

that the learned trial court passed the impugned judgment and order dated 

07.04.2016, without having any admissible evidence on record to warrant 

conviction and sentence of the accused/appellant under Section 138 of the NI 

Act. It is also argued that the learned trial Court erred in law and 

misconceived the facts  and misappreciated the evidence on record in arriving 

at a conclusion to convict and sentence the accused/appellant. It is further 

argued that the evidence on record does not establish the ingredients of the 

Section 138 of the NI Act. It is submitted that the learned trial Court relied 

solely on the evidence of the prosecution witnesses, but did not give any 

weightage to the defence plea and passed the impugned judgment and 

sentence on surmises and conjectures and as such the impugned judgment 

and order is liable to be set aside and quashed. The appellant further 

submitted that he used to make the payments to the respondent No.1 in both 

cash and credit. It is also submitted that the learned trial Court committed 

grave error while not releasing the accused/appellant on probation. It is 

stressed that the conduct of the accused/convict is one of the important 

factor which is to be considered, while extending the benefit of Probation of 

Offenders Act. It is pointed out that during pendency of the trial of the case, 

the accused/appellant made payment of Rs. 1,50,000/- to the respondent 

No.1, which ought to have been considered by the learned trial court. He 

argued that the imposition of simple imprisonment of 2 months on the 

accused/appellant was capricious and not judicious and as such the 

conviction and sentence is liable to be set aside and quashed. It is also 

submitted that the order of the learned Magistrate in imposing compensation 

of Rs. 1,00,000/- is not tenable in law and liable to be set aside.  

9. On the contrary, the learned counsel for the complainant/respondent 

No.1 forcefully argued that the learned trial court did not commit any wrong  

in passing the impugned order dated 07.04.2016. It is argued that due to the 
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negligence of the accused/appellant, the case has been dragged for long 8 

years and the complainant suffered financially without any fault. It is further 

argued that the learned trial Court rightly decided the question on 

presumption of law and the accused/appellant has failed to establish that the 

aforesaid cheques were issued only as a security. It is further argued that the 

accused person did not deny his signatures in the cheques and presumption 

will go in favour of the holder of the cheques.  

10. The learned counsel for the complainant/respondent No.1 forcefully 

submitted that there is no question of setting aside the impugned judgment 

and order, dated 07.04.2016 and its correctness  has been admitted even by 

the accused/appellant. It is further argued that although now the 

accused/appellant submitted the demand draft of Rs. 1,00,000/- as 

compensation, the complainant is not inclined to receive it at this stage.  

11. In view of the contrary arguments of the parties, the following points 

are formulated:  

(i) Whether the impugned judgment and order, dated 07.04.2016, 

convicting the accused/appellant and sentencing him 2 (two) months 

imprisonment, needs any interference from this Court? 

(ii) Whether after deposit of the amount of compensation before the 

Court, there is any scope for any modification in the sentence of  

undergoing imprisonment for 2 (two) months?  

12. Now let me discuss the merit of the appeal, taking both the points 

together .  

Point No.(i) and Point No. (ii): 

13. PW1 Sri Mithelish Singh is the complainant of the case and in his 

evidence on affidavit, he testified that he is the proprietor of grocery shop, 

namely, M/s Priya Enterprise and also testified that the accused person is the 

proprietor of M/s JKL Associates having its office at Basistha, Guwahati-29. 

He further testified that the accused issued 8 nos. of account payee cheques 

against account No. 7331.124.10 and 124.10 for a total sum of Rs. 2,50,000/- 

to be drawn on Syndicate Bank, Beltola Branch, Guwahati-22 in favour of M/s 

Priya Enterprise. His testimony reveals that the cheques  were presented with 

the complainant's bank i.e. Central Bank of India, Bhangagarh Branch for 
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collection of the amount and for depositing the same in the complainant's 

account. It is further testified that all the 8 (eight) cheques were  bounced.  

14. According to the complainant, all the cheques were issued by the 

accused person against legally enforceable debts. His further evidence is that 

the demand notice was issued to the accused for making the payment of the 

cheque amount within 15 days of the receipt of the said demand notice, but 

the accused did not make payment of the amount. However, he served a 

letter dated 09.09.09 to the complainant admitting that he had issued some 

cheques to the complainant for payment relating to business transactions. It 

is stated by the witness that the accused intentionally issued  the aforesaid 

cheques with ulterior designs. The complainant proved the dishonoured 

cheques, the demand notice and the reply the accused person.  During cross-

examination, the defence could not disprove the evidence of the complainant.  

15. PW2 Mrinal Kanti Baruah is the Assistant Manager, Syndicate Bank, 

Beltola Branch. He was also examined and cross-examined by the defence.  

16. Now in his evidence, the accused person as DW1 admitted that he is 

the proprietor of M/s JKL Associate and further admitted that the complainant 

has a firm, namely, M/s Priya Enterprise. He testified that his firm was dealing 

in business of supply of food and articles and his employee Mintu Murari was 

looking after his firm and he used to do the transaction of the firm with other 

firms. He further testified that the payment were made on behalf of his firm 

through cheque and cash and he used to sign the cheque only as the 

proprietor of the firm. He further admitted that the issuance of the 8 nos. of 

cheques, marked as Ext-1 to 8.   But his evidence is that he issued it only as 

security in favour of the complainant. He further admitted that he was not 

the author of the said cheques and he only put his signature in those 

cheques. He could not say from when he had  business transaction with the 

complainant. However, the witness stated that he can say the different dates 

on which  the transactions were made and when he had issued the cheques 

for those transactions. He also stated that he had issued more than 40 nos. 

of cheques for those transactions with M/s Priya Enterprise and those 

cheques  paid and payment were received by M/s Priya Enterprise.  
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17. However, he testified, in his cross-examination in chief, that after 

filing of the present case, only to save his reputation he paid an amount of 

Rs. 1,50,000/- to the complainant and he was ready to pay the remaining 

amount to the complainant. He added that the accused person denied to 

accept the same. He also stated that till date, he is willing to pay the 

remaining amount, if accepted by the complainant. He testified that he wrote 

a letter to the complainant vide Ext-19 for submitting proper account for 

transaction made with him along with the amount shown to be due from him. 

He also proved Ext-B as the bank statement of his account with Syndicate 

Bank regarding transactions made with the complainant. He denied the 

suggestion that he closed his account and issued the cheques against the 

closed account.  

  During cross-examination, the witness stated that he has already paid 

Rs. 1,50,000/- to the complainant and also stated that he is sill willing to pay 

Rs. 1,00,000/- to the complainant. But added that the complainant refused to 

accept the same.  

18. Now, the learned trial Court  after discussing, on whether the cheques 

were issued against discharge of any lawful debt, came to the conclusion that 

the eight cheques No.1 to 8 were issued  by the appellant in discharge of his 

lawful debt and liability. The learned trial Court also considered the bank 

statement of the accused person marked as Ext-B and opined that there was 

transaction in between the parties since 2007  and for that some cheques 

were issued and accordingly honoured. However, the learned trial Court also 

came to the conclusion that the accused/appellant has failed to establish 

those particular cheques i.e. Ext-1 to Ext-8 were issued by him as security to 

the transaction. When it is admitted by the accused/appellant that the 

signatures on the cheques i.e. Ext-1 to 8 were of his own and when the 

accused person himself admitted that he issued the cheques in favour of the 

holder of the cheques, the burden to establish that those particular cheques 

were issued as security, not against any lawful and legally enforceable debt 

and liability clearly shifts to the person who had issued it.  

19. Section 139 of the NI Act mandates that the statutory presumption 

will go in favour of the complainant (holder of the cheque) that the cheques 
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were so issued in discharge of legally enforceable debt and liability. Of 

course, the said presumption is rebuttable one. The burden lies heavily on 

the person, who had issued the cheque to prove that the cheque was issued, 

for other purposes, not for discharging any legally enforceable debt or 

liability.  

20. In this case, the accused person has completely failed to discharge 

the burden and failed to rebut the aforesaid presumption of the law. Hence 

the learned trial Court rightly observed that the aforesaid cheques, marked as 

Ext-1 to 8, were issued against the legally enforceable debt and liability. I 

find no scope to interfere into the finding of the learned trial Court and also 

find that the learned trial Court rightly held that the accused person is guilty 

for committing the offence under Section 138 of the NI Act. As such in 

holding the accused/appellant guilty for the commission of the offence under 

Section 138 of the NI Act, there is no irregularity or illegally and there is no 

scope of interference by this Court.  

21. However, while considering the question of sentence, the learned trial 

Court ought to have considered the past antecedent of the accused person. 

There is unchallenged evidence that the entire firm business was looking 

after by the employee of the accused person and the accused person also 

made payment of Rs. 1,50,000/- to the complainant while the case was still 

pending before the Court of the learned Magistrate. The complainant never 

denied the same.  

22. During cross-examination, the accused person remained firm 

regarding payment of an amount of Rs. 1,50,000/- and could not be 

disproved. The accused person also during re-examination-in-chief as DW1, 

as well as, in his cross-examination deposed that he was willing to pay the 

remaining  amount of Rs. 1,00,000/- to the complainant. But the complainant 

was reluctant to receive the same. The learned trial Court discarded the same 

because no money receipt had been submitted, but the same Court while 

hearing the parties on quantum of sentence, observed that the complainant  

side admitted that the accused person had made the payment of the amount 

of Rs. 1,50,000/- during trial.   Thus, the correctness of the evidence of the 
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accused/appellant in this regard, has been proved from the submission of the 

learned counsel for the complainant side itself.  

23. After the said hearing of the parties on quantum of sentence, the 

learned trial Court imposed simple imprisonment for two months along with 

the compensation of amount of Rs. 1,00,000/-  to the complainant. Now 

before argument of the case, the accused/appellant vide petition No. 4329/17 

deposited the compensation amount of Rs. 1,00,000/- by demand draft.  The 

accused person submitted that he is also ready to pay the entire necessary 

costs.  

24. While arguing on the sentence, the learned counsel for the 

complainant forcefully submitted that the complainant is not interested in the 

amount as compensation at this stage and also objected in reducing the 

punishment and stated that the complainant is not willing to any compromise 

of the case at this stage.  

25. I have already heard the case on merit and since the respondent/ 

complainant is not ready and willing to compromise, there is no scope for any 

compromise. I have already opined that there is no scope for interference 

into the finding of the learned trial Court regarding conviction of the accused 

person under Section 138 of the NI Act. However, while considering the point 

of sentence, I find that the complainant had received an amount of Rs. 

1,50,000/- from the accused/appellant out of court against the dishonoured 

cheques. It is also to be noted that in spite of receiving the said amount of 

Rs. 1,50,000/- from the accused/appellant, the complainant even did not 

inform the Court about the receipt of the aforesaid amount. Even when the 

accused/appellant offered to make the payment of remaining balance of Rs. 

1,00,000/- to the complainant, the complainant side remained silent 

regarding earlier receipt of the amount of Rs. 1,50,000/- against the cheques 

and also wasted the time of the Court by going on cross-examining the 

accused at this point regarding the payment of Rs. 1,50,000/- and regarding 

his desire to make the payment of Rs. 1,00,000/-. By concealing the facts of 

receiving the amount out of court, the complainant led the court not to 

consider the point of sentence leniently.   
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26.       I have already noted that the compensation amount has already 

been deposited and only things remain is to serve the sentence of two 

months of imprisonment. But when the accused person expressed his 

willingness to make the payment and already make the payment of the 

compensation amount, instead of sending him to Jail to serve the period of 

the sentence of imprisonment for two months for the first offense I find it 

just to modify the sentence part of the judgment. 

27. In this regard, I also like to refer the decision of the Hon'ble Apex 

Court of India in Meters and Instrument Pvt. Ltd. and Ors.- Vs- 

Kanchan Mehta, reported in 2017(12) SCALE 303 where the Hon'ble 

Apex Court of India observed that the object of the provision being primarily 

compensatory, punitive element being mainly with the object of enforcing the 

compensatory element, compounding at the initial stage has to be 

encouraged but is not debarred at later stage subject to appropriate 

compensation as may be found acceptable to the parties or the Court. The 

Hon'ble Apex Court of India also observed that though compounding requires 

consent of both parties, even in absence of such consent, the Court, in the 

interests of justice, on being satisfied that the complainant has been duly 

compensated, can in its discretion close the proceedings and discharge the 

accused. 

28.       On the contrary, Learned counsel for the respondent No.1 cited a 

decision of the Hon'ble Apex Court of India in the State of Himachal 

Pradesh- Vs -Nirmala Devi, reported in AIR 2017 SCC 981, but the facts 

and circumstances of the case are totally different and whereas the offence 

under Section 138 of the NI Act is compensatory in nature, the aforesaid 

decision came as regards the offence of Section 323/397/34 of the IPC. The 

offence under the aforesaid sections of Law are serious in nature and not 

compoundable. Thus the two cases are completely different and cannot be 

considered in the same footing.   

29. Here in the present case in hand, as because the accused/appellant 

has already made payment of the compensation amount imposed by the 

learned trial Court and also considering the fact that it is the first offense of 

the accused and further on consideration of the previous antecedent, instead 
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of  sending the convict/appellant to jail, I find it just to release the accused 

person on Probation of good conduct by invoking the power conferred under 

Section 4 of the Probation of Offenders Act. The sentence of imprisonment of 

two months, will remain suspended for the next 3 years and in the event of 

failure of the accused/appellant to maintain the probation of good conduct 

and if he is found to be involved in similar nature of offense within the said 

period of 3 years, he will be brought before the court to serve the period of 

imprisonment of two months.  

30. The accused/appellant is also required to give a bond of Rs. 

1,00,000/- with  one surety to the effect that he will not be involved in the 

similar nature of offense within the next three years. Further as the 

accused/appellant has come for compromise at the appellate stage, he is also 

directed to deposit an amount of Rs. 37,500/- towards cost with the cost fund 

of the DLSA.    

31. The present appeal is partly allowed on contest with cost of Rs. 

5000/-.   

32. The conviction of the accused/appellant under Section 138 of the NI 

Act is hereby upheld, however the sentence is modified as mentioned in the 

previous paragraphs. The amount of cost of Rs. 5000/- will go to the 

respondent no-2.   

33.  Return the LCR along with a copy of this judgment to the Court 

below, immediately. 

34. Signed, sealed and delivered in the open Court on this the 23rd day of 

November, 2017 at Guwahati. 

                                          
      (S.P. Moitra)                            
      Sessions Judge   
 Kamrup (Metro) Guwahati 

Dictated & corrected by me. 

 

         ( S.P. Moitra ) 
        Sessions Judge                          
   Kamrup (Metro) Guwahati 
 


