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J    U    D    G    M    E    N    T

1. The present appeal  is  directed against the judgment and decree,  dated 

20.03.2014, passed by the learned Civil Judge No.2, Kamrup(M), Guwahati, in Title 

Suit No. 84/2003, dismissing the suit  of the plaintiff/appellant on contest with 

cost. 

2. The present appellant, being the plaintiff  (hereinafter referred to as the 

“plaintiff”) instituted the afore mentioned Title Suit No. 84/2003, seeking a decree 

for  declaration  of  his  right,  title  and  interest   over  the  suit  property,  for 

confirmation of possession  and for permanent injunction. 

3. The case of the plaintiff, in a nutshell, is that the plaintiff M/s Sankardev 

Commercial Pvt. Ltd. is a company registered under the Companies Act, 1956, and 

vide  registered  Sale  Deed,  executed  on  04.06.1999,  the  plaintiff  company 

purchased the suit property consisting of the suit land and the house standing 

thereon, from one of the pattadar Sri Devendrapal Das vide registered Sale Deed 

No.  3527/1999  on  payment  of  valuable  consideration.  It  is  contended  that 

immediately  after  the execution of  the  sale deed,  vendor  Sri  Devendrapal  Das 

delivered possession of the land, measuring 3 Kathas 5 Lechas, covered by Dag 

No. 337(Old)/502(New) of K.P. Patta No. 87 situated at village Jatia  under mouza 

Beltola to the plaintiff. It is the case of the plaintiff that prior to execution of the 

registered sale deed,  the vendor obtained sale permission from the competent 

authority. It is also stated therein that earlier there was a partition case amongst 

the vendor of the plaintiff and the other pattadars and in the final allotment of the 

of the shares, there was a mistake committed  in respect of numbering the dags 

under possession of each of the pattadars in the concerned map of village Jatia in 

which the suit land is situated. It is stated that on detection of the said mistake, 

the Deputy Commissioner, Kamrup-cum-Competent Authority, Guwahati under the 

Urban Land (Ceiling and Regulation) Act, 1976, upon hearing the pattadars and on 

perusal of the connected land records and report, by order dated 06.04.99, passed 

in  ULC Case  No.  143/83  and 101/83  directed  the  Settlement  Officer,  Kamrup, 

Guwahati to correct the map by means of interchanging the numbering of Dag 

Nos. 502 and 511 and accordingly the map and other land Revenue Records of 

Village Jatia, under mouza Beltola were duly corrected. The further case of the 

plaintiff is that the plaintiff company raised an Assam Type house consisting of two 
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rooms with C.I. Sheet roof with brick walls in the year 1999 and got electricity 

connection and started to use it as residential quarters of the employee of the 

plaintiff company. It is also contended that the said land is well demarcated by 

boundary brick walls. The plaintiff company also contended that since the date of 

purchase,  the  plaintiff  company  has  been  possessing  the  land  without  any 

interception from any corner and during the re-settlement operation, the suit land 

measuring 3 Katha 5 Lechas was mutated in the name of the plaintiff company. 

4. It is alleged that while the plaintiff company is in peaceful possession of 

the said property, on 16.01.2003, in purported execution of a writ of delivery of 

possession issued by the Court of the learned Civil Judge (Junior Division) No.2, in 

Title Execution No. 53 of 2002, a Process Server from the Civil Nazarat, Guwahati 

being accompanied by the  defendant No.2 (present respondent No.2) and some 

other persons went to the suit property and wanted to take forcible possession of  

the suit property by evicting the employee of the plaintiff and his family members, 

which was resisted by the employee of the plaintiff. It is also contended therein 

that on being shocked and surprised on hearing about the attempted execution of 

a  decree,  the  plaintiff  company inquired  into  the matter  through its  Managing 

Director and came to know that the defendant No.1 and 2 as joint plaintiffs had 

instituted a Title Suit bearing No. 53 of 1999, under Section 6 of the Specific Relief 

Act against one Sri Gobindapal Das, seeking a decree of recovery of possession by 

evicting said Gobindapal Das and his men etc. The plaintiff also came to know that 

in the said Title Suit No. 53 of 1999, the defendant No. 1 and 2 had shown the suit  

land, by deliberately changing the Dag No. and Patta No. claiming that the same 

was under their possession and by making a false statement not only in the plaint,  

but also in the depositions given before the court, managed to obtain a decree not 

only by misleading the said Court, but also by practicing fraud upon the Court.

5.  Neither the plaintiff, nor his vendor was a party to the suit, nor any other 

pattadars  was made a party to the said suit. It is contended that the defendants 

by practicing fraud upon the Court, obtained a fraudulent decree from the said 

Court in Title Suit No. 53 of 1999, on the strength of which the defendant Nos. 1 

and 2 sought to evict the plaintiff company from the suit property of which the 

plaintiff company has been in occupation on the strength of its own lawful right, 

title and possession. 

6. Hence,  the  present  plaintiff  company  was  compelled  to  institute  the 
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present suit against the defendant Nos. 1 and 2 for declaration of the right, title 

and  interest  of  the  plaintiff  company  over  the  suit  property,  described  in  the 

schedule of the plaint and also for a declaration that the decree obtained by the 

defendant Nos. 1 and 2 in Title Suit No. 53 of 1999 is fraudulent, illegal and  not 

binding on the plaintiff and liable to be set aside. The plaintiff  also sought for 

confirmation of the possession of the plaintiff over the suit property and further 

prayed for a decree of permanent injunction restraining the defendant No.1 and 2, 

their  members,  office  bearers,  agents,  employees,  assigns  from executing  the 

decree obtained by them in Title Suit No. 53 of 1999 in respect of the suit property 

described in the schedule of the plaint and also restraining them from interfering in 

any manner in the plaintiff's possession over the suit property. 

7. Defendant/ respondent Nos. 1 and 2 contested the suit of the plaintiff by 

submitting  written  statement,  contending  inter-alia,  that  the  suit  is  not 

maintainable ; the proper court fees has not been paid; there is no cause of action 

for the suit, etc. 

8. The contesting defendants/respondents contended that the suit land of T. 

Ex. No. 53/02 pertaining to Dag No. 511 of K.P. Patta No. 86 of village Jatia and 

the plaintiff company never purchased the aforesaid land of Dag No. 511 of K.P. 

Patta No. 86.  It is contended that the plaintiff company had purchased the land of  

Dag No. 502 of K.P. Patta No. 87 and as such there is no question of restraining 

the defendants from executing the decree in T.  Ex.  Case No. 53/02. It  is  also 

contended that the defendants have been possessing the suit land for long and 

also applied for settlement of the land from the Government and their proposal 

was also approved by the Land Settlement Committee. It is stated that the said 

land was acquired by the Government as ceiling surplus and hence on the basis of 

their possession of the land, they proposed to the Government for allotment in 

their names. It is stated that when the answering defendants was about to obtain 

settlement of the land, the proforma defendant No.7 Gobindapal Das in collusion 

with  the  revenue  staff,  managed  to  exclude  the  said  land  from  the  ceiling 

proceeding against which the answering defendants filed an appeal  before the 

Government and order of the Deputy Commissioner returning the ceiling land back 

to  the  owner  was  declared  illegal  by  order  dated  06.02.2003,  passed  by  the 

Government.  It  is  also contended that the land measuring 17976.96 sq.  meter 

were acquired by the Government in ULC Case No. 143/83 covered by Dag Nos. 

511,  512,513,514 and 515 of  K.P.  Patta No. 86 of  village Jatia  and answering 
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defendants Mahila Sammittee who were in occupation of 3 Kathas 5 Lechas of land 

covered by Dag No. 511 of the said patta applied for settlement of the land in their 

favour. It is further contended that the proforma defendant No. 7 Gobindapal Das 

who was the owner of the land forcefully dispossessed the defendant, i.e. Mahila 

Sammittee  from the  land  by  demolishing  the  houses  thereon  and  to  get  the 

possession restored, the defendant Nos. 1 and 2 filed the said T.S. No. 53/99 and 

obtained a decree in their favour. The contesting defendants denied the allegations 

of practicing fraud upon the Court or misleading the Court in Titile Suit No. 53/99 

to obtain a decree. It is stated that there was no question of making the plaintiff  

company and their vendor Debendrapal Das parties to the said suit, because the 

land covered by dag No. 511 originally belonged to Debendrapal Das and his son 

Gobindapal Das  succeeded to the said property and the defendant Nos. 1 and 2 

were dispossessed from the suit land, pertaining to dag No. 511 by Gobindapal 

Das. The contesting defendantsrespondents sought for dismissal of the suit with 

cost. 

9. On the basis of the pleadings of the parties, the learned trial Court framed 

the following issues : 

1. Whether the suit is maintainable in its present form ?

2. Whether proper court fee has been paid by the plaintiff ?

3. Whether the plaintiff has right, title and interest over the suit land 

and house ?

4. Whether the defendant Nos. 1 and 2 obtained decree in T.S. No. 

53/99 fraudulently and illegally ? If so, whether the same is liable to be set 

aside ?

5. Whether the plaintiff is entitled to get decree as prayed for ?

6. To what other relief/reliefs the parties are entitled ? 

10. In course of trial, the plaintiff/appellant adduced evidence of, as many as, 8 

(eight) witnesses on its behalf and out of them, PW7 did not turn up to face the 

cross-examination.  On  the  contrary,  the  contesting  defendants/respondents 

adduced  evidence of 5 (five) witnesses. Both the sides  exhibited some of the 

documents in support of their respective contentions. 
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11. At the conclusion of the trial, after hearing the argument of the parties, the 

learned  trial  Court  was  pleased  to  pass  the  impugned  judgment  and  decree, 

dismissing the suit of the plaintiff on contest with cost. 

12. Being highly aggrieved by and dissatisfied with the aforesaid judgment and 

decree, dated 20.03.2014,  passed by the learned Civil Judge No.2, Kamrup(M), 

Guwahati, the plaintiff/appellant preferred the instant appeal  on the grounds set 

forth in the memo of appeal. 

13. Called for the LCR has been received and perused the same. 

14. I heard argument advanced by  the learned counsel for the parties. 

15. Learned  Sr.  Advocate  Mr.  P.K.  Kalita  while  arguing  the  case  for  the 

plaintiff/appellant  forcefully  submitted  that  the  learned  Civil  Judge  No.2, 

Kamrup(M), Guwahati on misinterpretation of facts and law passed  the impugned 

judgment and decree, dismissing the suit of the plaintiff/ appellant. He had argued 

that the learned trial Court mis appreciated the entire evidence on record and the 

very basis of deciding the suit by the learned trial Court regarding the purchase of  

the suit land by the plaintiff from Govindapal Das is not based on the record. He 

argued that the suit land was purchased by the plaintiff from Devendrapal Das and 

not from Govindapal Das. It is also argued that the learned trial Court could not 

understand the actual case of the plaintiff/appellant and submitted that although 

the trial Court mentioned about the sale deed, marked as Ext-5, but failed to look 

into the said exhibit. It is stated that the decision on issue No. 3 is vitiated from 

wrong interpretation and non-consideration of Ext-5. It is also submitted that the 

defendants/respondents  filed  Title  Suit  No.  53/1999  without  impleading 

Devendrapal  Das  and  the  plaintiff/appellant  and  the  suit  land  claimed  to  be 

3Kathas 5 Lechas covered by Dag No. 511 of K.P. Patta No. 86 of village Jatia, 

which is completely a different plot of land than that of the land of the plaintiff. It  

is submitted that after obtaining the decree, the defendant filed Title Execution 

Case  No.  53  of  2002  and  tried  to  execute  the  decree  over  the  land  under 

possession of the plaintiff. It is submitted that the learned trial Court while deciding 

the Issue No.3 completely overlooked the aforesaid positions, as such the decision 

on issue No. 3 is not tenable in law. It is further argued that the learned trial Court 

passed the impugned judgment and decree without considering Ext-9 and Ext-10 

and as such the learned trial Court miserably failed to consider the vital documents 

filed  by  the  plaintiff/appellant  with  regard  to  the  suit  land  and  on  wrong 
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appreciation  of  record  decided  the  issue  No.3.  It  is  further  argued  that  the 

defendants  are  strangers  to  the  land  of  Debendra  Pal  Das  and  they  are  not 

authorized to question regarding the partition of Debendra Pal Das with the other 

pattadars. It is specifically argued that the defendants cannot question whether 

there was any partition or not, as at any point of time they did not acquire any 

right over the suit land, which is covered by Dag No. 502. It is further argued that  

the observation of the learned trial Court that by not establishing any partition 

amongst co-pattadars, the plaintiff has failed to show that Debendra Pal Das had 

salable interest alone, it cannot be said that the suit land was lawfully conveyed to 

the plaintiff. It is further argued that the learned trial Court also did not discuss 

anything on the issue No. 4, 5 and 6. It is submitted that the suit was valued at Rs. 

4,50,000/-  for  the  purpose  of  jurisdiction  and  advalorem  court  fee  over  that 

amount was paid. 

16. To conclude the argument, Mr. P.K.Kalita submitted that the entire decision 

of  the  learned  trial  Court  came  as  a  result  of  misinterpretation  and  non-

appreciation of the evidence, both oral and documentary on record. 

17. On the contrary Mr. K. Barman, learned counsel for the respondent Nos. 1 

and 2 argued that the learned trial Court rightly passed the impugned judgment 

and decree after  consideration of  the entire evidence on record  both oral  and 

documentary.  It  is  argued  that  the  sale  deed,  executed  in  favour  of  the 

plaintiff/appellant clearly reflects that the purchase land of the plaintiff pertains to 

dag No. 502 of K.P. Patta No. 87, whereas the suit land of Title Suit No. 53/99 

pertains to dag No. 511 of K.P. Patta No. 86. It is submitted by the learned counsel 

for the respondent Nos. 1 and 2 that the sale deed of the plaintiff/appellant makes 

it clear that the plaintiff had no right, title and interest over the suit land, covered 

by dag No. 511 of K.P. Patta No. 86 and as such the plaintiff had no cause or  

reason to file the suit against the defendant/respondent No. 1 and 2 who had been 

illegally dispossessed from the said land. It is further argued that the learned trial 

Court also rightly decided that there was no partition, in between the pattadars 

including Devendrapal Das and as such Devendra Pal Das,  vendor of the plaintiff 

company had no right, title and interest to transfer the land alone. Mr. Barman 

argued that the plaintiff/appellant could not establish its claim and as such the suit 

was rightly dismissed and there is no scope of further interference. 

18. In view of the contrary arguments of the parties,  the following points are 
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formulated for determination:

(i) Whether the learned trial Court passed the impugned judgment and decree 

after  proper  appreciation  of  the  evidence  on  record,  both  oral  and 

documentary ? 

(ii) Whether there is any scope for intervention by this Court ? 

Now, let me decide the merit of the appeal point wise. 

Point No. (i) :

19. The crux of the dispute in this case is whether the plaintiff/appellant has 

any right, title and interest over the suit land and houses standing thereon. The 

learned trial Court too came to hilt on the same issue at the first instant. 

20. While deciding the issue, the learned trial Court discussed the sale deed of 

the plaintiff and came to the conclusion that it is in respect of dag No. 502 of K.P.  

Patta No. 87, whereas Title Suit No. 53/1999, which was decreed in favour of the 

defendant Nos. 1 and 2 was filed in respect of Dag No. 511 of Patta No.86.  The 

learned trial Court also held that the plaintiff has failed to establish that Devendra 

Pal Das had any saleable interest over the land in question and that it cannot be 

said  that  the  suit  land  was  lawfully  conveyed  to  the  plaintiff  as  the  same is 

reflecting the different dag, than the dag of the land under possession of Devendra 

Pal Das. 

21. Now I find that the plaintiff in his evidence on affidavit exhibited many 

documents in support of his contention. During cross examination, PW1 Khanindra 

Talukdar  stated  that  Devendra  Pal  Das,  Bipin  Pal  Das,  Jatindra  Pal  Das  and 

Satendra Pal Das were the pattadars of the purchased land and he purchased the 

land from one of the pattadars Devendra Pal Das. During cross-examination, he 

further  stated  that  he  does  not  know  whether  any  partition  was  affected  in 

between them. 

22. In the present suit, the plaintiff made all the pattadars of the suit land as 

proforma defendants and none of  them challenged the case of the plaintiff  by 

submitting written statement and by contesting the plaint. No pattadars challenged 

the  right  of  Devendra  Pal  Das  to  transfer  the  land  as  the  sole  vendor.  The 

contesting the defendants/respondents were not the pattadars, nor did acquire any 

right over the suit patta land and as such the learned counsel for the appellant 



9

rightly argued that when the original pattadars did not challenge or did not raise 

any claim,  it cannot be challenged by the outsiders.  Once again, I like to reiterate 

that  when  the  original  pattadars  i.e.  proforma  defendants  did  not  challenge 

saleable right of the vendor of the plaintiff, there is no question to hold that the 

vendor had no saleable right over the suit property, for not having any partition 

amongst the pattadars.

23. Now the second question,  which  is  the  most  vital  one,  is  whether  the 

plaintiff had any right, title and interest over the suit land of Title Suit No. 53/99.  

Evidently the suit land of the Title Suit No. 53/99 was shown as pertaining to dag 

No. 511 of K.P. Patta No. 86, whereas the suit land of the present suit, as well as, 

the schedule land of the sale deed No. 3527/1999 pertaining to dag No. 502 of K.P. 

Patta No. 87. The documentary evidence reflects that the plaintiff/appellant vide 

Ext-5 Sale deed purchased the land, measuring 3 Kathas 5 Lechas, pertaining to 

K.P. Patta No. 87 and dag No. 337(old)/502(New), bounded on the North by Sri  

Nagen Kalita, on the South by Dr. Birn Saikia, on the East by Sri Bhgya Talukdar 

and on the West by Road with 21' bredth. Ext-5 is the certified copy and Ext-6 is 

the copy of the original receipt. The plaintiff side also examined PW8 Pabitra Kr. 

Das, Junior Assistant of Sub-Registrar, Guwahati who came with the original sale 

deed No.  3257/99 to prove the execution of  the same.  Thus,  Ext-5 has  been 

proved, compared with original. It is also evident from the order dated 20.05.1998, 

in ULC Case No. 101/83, passed by the Deputy Commissioner, Kamrup, Guwahati, 

which has been marked as Ext-4 that 3 Kathas 5 Lechas of land, pertaining to K.P. 

Patta No. 87 of Dag No. 337(Old)/502(New) was released from the Urban Areas 

Ceiling Surplus Land and the petitioner was allowed to hold the land. Thus, it was 

released  from  surplus  land.  Subsequently  the  Deputy  Commissioner,  Kamrup, 

Guwahati vide order dated 06.04.1999, passed in ULC Case No. 143/1983, arising 

out  of  ULC Case No. 101/83,  passed another  order  to  correct  the map of  the 

relevant  Patta  No.  and  Dag  No.  In  a  detail  order,  the  Deputy  Commissioner, 

Kamrup, - cum- competent Authority observed that after perusal of the document 

and after  hearing of the pattadars, including the vendor of the plaintiff passed 

the impugned order stating that as per the settlement records, the Dag No. 511 

was not shown in possession of Devendra Pal Das and as per possession, Dag No. 

502 was in the possession of Debendra Pal Das. It is also reflected that as per 

chitha, jamabandi and other documents remained in the hand of the pattadars, the 

Dag No. 502 did not belong to Devendra Pal Das. It is also reflected in the said 
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order that after considering the areas of land, it was found that both the Dag nos. 

i.e. Dag No. 511 and 502 had same area i.e. 7 Bighas 2 Kathas 19 Lechas. Hence, 

the Deputy Commissioner, Kamrup-cum- Competent Authority specifically observed 

that at the time of partition and at the time of preparation of map showing the 

partition, a mistake was committed in plotting the Patta No. 86 and 87 in the map. 

He also clarified that in the map in place of Dag No. 502, it ought to have been 

plotted Dag No. 511 and in place of Dag No. 511, it ought to have been plotted in 

the map, the Dag No. 502. Accordingly, the learned Deputy Commissioner -cum- 

Competent Authority  directed the Settlement Officer to correct the mistake in the 

map. Ext-9 is the Certified Copy of the said order. The same was challenged by the 

present  defendants/respondent  Nos.  1  and  2  before  the  Commissioner  and 

Secretary, Govt. of Assam, Revenue Department and Commissioner and Secretary, 

Govt. of Assam, Revenue Department  vide order dated 06.04.1994 set aside the 

the  order  of  the  Competent  Authority-cum-  Deputy  Commissioner,  Kamrup, 

Guwahati. Ext-2 is the Certified Copy of the said order. The aforesaid order, dated 

06.02.2003 was challenged before the Hon'ble Gauhati High Court and the Hon'ble 

Gauhati High Court vide order dated 10.03.2008, passed in WP(C) No. 8615/2003 

observed that during the pendency of that petition, the Urban Land (Ceiling and 

Regulation Act, 1976) had been repealed and in view of the repeal of the order, the 

Hon'ble Gauhati High Court  remanded back the matter to the Commissioner and 

Secretary,  Government  of  Assam for  passing  appropriate  order  in  view  of  the 

repeal of the Act under which the order was passed. 

24. In view of the Ext-31, the earlier order passed by the Commissioner and 

Secretary, Govt. of Assam, Revenue Department (Ext-28) has been set aside and 

the  earlier  decision  of  the  Competent  Authority-cum-  Deputy  Commissioner  is 

restored.  It  is  to  be noted that there is  no record that  the Commissioner  and 

Secretary, Govt. of Assam, Revenue Department passed any further order in this 

regard. Thus, It is evident that the vendor of the plaintiff Devendra Pal Das was 

rightly in possession, having full right, title and interest over the dag No. 502 of  

K.P. Patta No. 87 to transfer the land to the plaintiff vide Ext-5. It is the map which 

was prepared incorrectly earlier, showing the Dag No. 502 in place of Dag No. 511 

and Dag No. 511 in place of Dag No. 502 and the Deputy Commissioner, Kamrup, 

Guwahati-cum- Competent Authority passed the order directing to correct the map. 

25. Thus the defendant/respondent Nos. 1 and 2 committed mistake regarding 

possession of the plaintiff to the land of Dag No. 502 and by thinking that it is dag  
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No. 511 tried to take possession of the same through T. Ex. Case No. 53/02. Thus I 

fail to agree to the decision of the learned trial Court that the plaintiff could not 

establish  the  saleable  interest  of  the  vendor  over  the  suit  land.  Even  all  the 

documents reflect that the five persons, who were the original pattadars of the 

land in dag No. 502 of K.P. Patta No. 87, moved together before the Competent 

Authority and all other authorities jointly for release of the land, as well as, for 

correction  of  the  map.  It  is  further  evident  from the  order  of  the  Competent 

Authority that there was a partition and at the time of partition and preparation of 

the  map,  the  mistake  was  committed.  No  other  pattadar  has  come  forward 

challenging the saleable right of the vendor over the area, pertaining to dag No. 

502  of  K.P.  Patta  No.  87.  When the  same is  proved  and when  there  was  no 

challenge in sale of the properties to the plaintiff by one of the pattadar, by the 

other pattadars, it can be safely presumed that the right, title and interest of the 

vendor  has  been  passed  to  the  plaintiff/appellant.  The  plaintiff/appellant  also 

proved other documents which clearly reflect that they have been in possession of 

the land pertaining to dag No. 502 of K.P. Patta No. 87. It is proved that they were 

in possession of the same from the date of purchase and possession was handed 

over  to  the  plaintiff  by  Devendra  Pal  Das.  The  learned  trial  Court  committed 

mistake probably because Govinda Pal Das executed the documents on behalf of 

Devendra Pal Das, as his constituted attorney. I, therefore, find that the learned 

trial  Court  committed  mistake  in  deciding  the  issue  No.3  against  the 

plaintiff/appellant. There is sufficient oral and documentary evidence and it is the 

plaintiff company who has the right, title and interest over the suit schedule land 

of the plaint,  by virtue of its purchase for value by registered Sale Deed  No.  

3527/99, executed on 04.06.1999. Their name was also mutated subsequently in 

respect of the suit land. Thus, I find that the learned trial Court was not correct  in 

deciding this issue in favour of the Defendants/respondents Nos. 1 and 2. which 

interfered and to be corrected. While deciding the Issue No. 4, the learned trial  

Court  decision and passed in T.S. No. 53/1999 fraud on the Court. 

26. In view of my discussion in previous paragraph, I find that there may not 

be any evidence regarding misleading the Court or regarding practicing fraud upon 

the Court in obtaining the decree in T.S. No. 53/1999. In fact, the mistake was 

committed by the revenue authority in plotting the appropriate the dag in map 

which  was  subsequently  corrected  by  the  Competent  authority-  cum-  Deputy 

Commissioner vide order dated 06.04.1999. Thus, it may be mistake of fact and 
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the  defendants/respondents  failed  to  go  through  the  map  and  committed  the 

mistake by not adding the plaintiff/appellant a party to the T.S. No. 53/1999. Be 

that, as the present plaintiff/appellant or his vendor was not a party to the suit, the 

judgment and decree passed in that suit will not be applicable against the present 

plaintiff/applellant.  Besides,  ihe  sad  judgment  and  decree  was  passed  under 

Section 6 of the Specific Relief Act for restoration of possession. There is scope for 

institution of the suit under Section 5 of the Specific Relief Act for declaration of 

right, title, interest and possession. 

27. Here in  the  suit,  the  plaintiff/appellant  rightly  sought  for  declaration of 

right, title and interest over the suit land and confirmation of possession. When the 

plaintiff could establish by sufficient documentary and oral evidence, their right, 

title and interest and possession over the suit schedule land, the judgment and 

decree passed earlier in T.S. No. 53/99 is not applicable to the suit land of the 

present suit in hand. The learned counsel for the appellant also rightly pointed out 

that the learned Court below stated that proper court fee was not paid over the 

valuation of the suit, but the learned trial Court never stated that what would be 

proper court fee as regards the suit. When the learned trial Court disputed the 

payment of proper court fee in the suit, the learned trial court ought to have made 

it clear what would be the court fee. Since it was not done, the said observation  

can not stand in the way of getting the decree. 

28. The learned trial Court also did not discuss the Issue No.3 why the suit 

should not be maintainable in the present form. The finding of the learned trial 

Court is, therefore, discarded on this Issue. While considering the issue No.5 and 

6, the learned trial Court also came to an erroneous  decision in Issue Nos. 5 and 

6. However, in view of the discussions made in previous paragraphs, I find that the 

learned  trial  Court  erroneously  decided  these  two  issues  and  came  to  wrong 

conclusion with the plaintiff/appellant is not entitled to decree and not entitled to 

any  relief or reliefs. 

The Point No.(i) is accordingly decided. 

Point No.(ii):

29. In view of the discussions made in Point No. (i), I find that the judgment 

and  decree  passed  by  the  learned  trial  Court  dismissing  the  suit  of  the 

plaintiff/appellant was erroneous and it can not stand in the eye of law and on the 
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facts of the case. The same needs to be corrected and there is much scope for 

intervention by this Court. The impugned judgment and decree of dismissal of the 

suit needs to be set aside and all the issues are to be decided in favour of the  

plaintiff and the suit of the plaintiff/appellant needs to be decreed on the basis of  

the facts and evidence on record. The Point is accordingly decided.

30. In the premises,  I  have no hesitation to hold that there is merit in the 

appeal and accordingly the present appeal is allowed on contest with cost. The 

judgment and decree dated 20.03.2014 passed by the learned Civil Judge No.2, 

Kamrup(M), Guwahati in Title Suit No. 84 of 2003 is hereby set aside. 

31 The suit of the plaintiff/appellant is decreed, declaring the right, title and 

interest  of  the  plaintiff  over  the  suit  schedule  property  and  confirming  its 

possession over the same. Further the suit is also decreed granting permanent 

injunction against the respondent Nos. 1 and 2  their members, office-bearers, 

agent, servants, assigns, restraining them from executing the decree passed in 

Title Suit No. 53 of 1999 against the plaintiff and also declaring that the aforesaid 

decree  in  Title  Suit  No.  53/99  will  not  applicable  against  the  present 

plaintiff/appellant. 

32.  Prepare a decree accordingly.

33. Send down the case record of T.S. No. 84/2003 to the learned Court of Civil 

Judge No.2, Kamrup (Metro), Guwahati with a copy of this judgment.

34. Given under my hand and seal of this Court on this 23rd   day of November, 

2017 in my open Court.

                        (S.P. Moitra)      
                        District Judge

                       Kamrup(Metro),Guwahati

Dictated & corrected by me.

       ( S.P. Moitra )
          District Judge,
 Kamrup (Metro), Guwahati

 


