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IN THECOURT OF THE SESSIONS JUDGE: KAMRUP (M), 
AT GUWAHATI

Present:  Shri S.P. Moitra,
    Sessions Judge
    Kamrup(M), Guwahati 

Criminal (Appeal)  No. 4/2015

  Shri Rupak Sarma
….............Accused/Appellant

− Vs -

1.  CLIMAX, a Proprietorship firm 
      represented by its Manager 
      Sri Aurobinda Basar

2.   State of Assam 
      ..................... Respondents

Appearance for the Parties:

For the appellant :  Shri D. Talukdar, Learned Advocate.

For the Respondent No.1  : Shri A. Kabra, Learned Advocate. 

Date of Argument   : 26.09.2017

Date of Judgment       : 30.10.2017

                                 J  U  D  G  M  E  N  T

1. The  present  appeal  is  directed  against  the  judgment  and  order  dated 

29.12.2014, passes by the learned Sub divisional  Judicial  Magistrate(S) No. 2, 

Kamrup  (M)  at  Guwahati  convicting  the  accused/appellant  u/s  138  of  the 

Negotiable  Instrument  Act,  1881 (hereinafter  referred to as  ‘the NI  Act’)  and 

sentencing  him  to  undergo  Simple  imprisonment  for  6  (Six)  months  with 

compensation of Rs. 7,50,000/-, in default of payment of compensation, to simple 

imprisonment for 1 (one) month in CR. Case No. 2338/2012.

2. The  facts  leading  to  the  filing  of  the  instant  appeal,  are  that  the 

respondent No. 1, Climax, a proprietorship firm, with the sole proprietor Sri Dilip  



2

Kr. Basar, being the complainant, filed a case in the court of learned Chief Judicial 

Magistrate,  Kamrup  (M)  against  the  present  appellant/convict,  which  was 

registered  as  C.R.  Case  No.  2338/2012  and  was  transferred  to  the  Court  of 

learned SDJM (S), No. 2, Kamrup (M) for disposal. The case of the complainant, 

in a nutshell, is that the complainant firm has its business in DG Set, transformers 

and electrical equipment, having its place of business at AK Azad Road, Rehabari. 

The accused/appellant Rupak Sharma is the proprietor of Ruthi Diesel Sales and 

Service  and  he  was  liable  to  pay  the  complainant  firm  an  amount  of  Rs. 

18,22,000/- against complete supply, installation, testing and commission of job 

for 5 nos.  of 15 KVA Generator Sets. It  is alleged that the accused/appellant  

issued a cheque, bearing No. 259181, dated 01.06.2012, for an amount of Rs. 

18,22,000/- in favor of the complainant firm. Thereafter, he made payment of an 

amount of Rs. 12,22,000/- through RTGS and also issued a fresh cheque, bearing 

No. 259187, dated 11.06.2012 for an amount of Rs. 6,00,000/-. The cheque was 

drawn on Punjab and Sind Bank, Fancy Bazar Branch. The complainant presented 

the cheque for encashment at Industrial Cooperative Bank Ltd., Lakhtokia Branch, 

but  it  was  dishonored  as  it  exceeds  the  arrangement.  The  same  was 

communicated to the complainant’s bank on 15.06.2012. The cheque was again 

dishonored on 19.06.2012 and 25.08.2012 for similar reasons. Demand notice 

was  sent  to  the  accused/appellant  through  registered  post  with  A/D.  The 

accused/appellant failed to make the payment to the complainant firm within the 

statutory period, in spite of service of the notice and hence the case. 

3. Cognizance of the offence was taken u/s 138 of the NI Act and process 

was issued. The accused person entered appearance and he was allowed to go 

on bail. The particulars of offence was explained to him, to which he pleaded not 

guilty and stood to face the trial. 

4. In  course  of  trial,  prosecution  examined  one  witness  only  and  also 

exhibited  a  few  documents.  Defense  plea  was  of  complete  denial.  Defense 

adduced no evidence on its behalf. After hearing the argument of the parties, the 

learned  trial  court  passed  impugned  judgment  and  order  dated  29.12.2014, 

convicting the accused/appellant u/s 138 of the NI Act and also sentencing him as 

aforesaid. 
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5. Being highly aggrieved by and satisfied with the aforesaid judgment and 

order  of  conviction  dated  29.12.2014,  the  present  convict/appellant  Rupak 

Sharma  preferred  the  present  appeal  on  the  grounds  set  forth  in  the 

memorandum of appeal.

6. Now while arguing the case for the appellant/convict, the learned Counsel for 

the convict/appellant submitted that the evidence on record does not warrant the 

conviction of the accused/appellant under Section 138 of the NI Act and as such the 

same is bad in law. His specific submission is that the learned Trial Court has failed to 

appreciate the evidence on record in its proper perspective and thereby came to an 

erroneous finding of guilt of the accused/appellant. It is argued that the learned Trial  

Court also failed to appreciate the  fact that the PW1 himself admitted during cross-

examination that they had not supplied generator sets to the accused/appellant, nor 

filed any bill  in  the name of  the accused/appellant  regarding installation,  testing, 

commissioning  job  in  order  to  establish  the  legally  enforceable  debt  of  the 

accused/appellant.  He  also  argued  that  although  PW1  admitted  during  cross-

examination  that  there  was  an  agreement  with  the  accused/appellant,  the  said 

agreement was suppressed and not placed before this Court. He argued that PW1 

himself proved the defence case that only financial assistance of Rs. 10,40,000/- was 

given by way of cheque to the accused/appellant, so that he could place order with 

the company for 5 generator sets. He further pointed out that the accused/appellant 

paid  them Rs.  12,22,000/-  in  the  month  of  June,  2012  and  there  is  no  legally 

enforceable debt of the accused/appellant. He further submitted that the complainant 

has failed to prove the liability of the accused/appellant by producing the Books of 

Account of the firm, as well as, failed to exhibit the cheque being number 259181,  

dated 01.06.2012 for Rs. 18,22,000/-. It is submitted that finding of the learned Trial 

Court  that  the accused/appellant  has the  liability  of  Rs.  6,00,000/-  is  a  perverse 

finding.  He argued further that there is total  non-reading and misreading of the 

evidences on record which has resulted in miscarriage of justice. He further argued 

that  the learned Trial  Court  has convicted  the accused/appellant  on  the basis  of 

conjectures and surmises and as such the order of conviction is bad in law and the 

same is liable to be set aside. 

7. On  the  contrary,  Mr.  Amit  Kabra,  the  learned  advocate  for  the 

respondent/complainant argued that the complainant has proved the issuance of the 
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cheque  of  Rs.  6,00,000/-  by  the  accused/appellant  in  favour  of  the 

complainant/respondent and as such under the provision of Section 139 of the NI Act, 

the legal presumption regarding issuance of the cheque against legally enforceable 

debt will come into force. In support of his contention, Mr. Kabra cited the decisions 

of the Hon'ble Apex Court of India in Rangappa-Versus- Sri Mohan, reported in (2010) 

11 SCC 441, In Kumar Exports- Versus- Sharma Carpets, reported in (2009) 2 SCC 

513. Mr. Kabra also pointed out that the defence never disputed the issuance of the 

said cheque and never took any plea for which such cheque was issued. He submitted 

that although the presumption is a rebuttable presumption, the accused did nothing 

to rebut the aforesaid presumption and even failed to adduce any evidence in support 

of his contention. 

8. In  view  of  the  rival  contention  of  the  parties,  the  following  points  are 

formulated for determination. 

(i) Whether the learned Trial Court passed the impugned judgment and 

order  of  conviction  and  sentence  on  proper  appreciation  of  the 

evidence on record. 

(ii) If so, whether there is any scope for interference in the impugned 

judgment  and  order  of  conviction  and  sentence,  passed  by  the 

learned Trial Court.  

Point No.1:

9. While  passing  the  impugned  judgment  of  conviction  and  sentence,  the 

learned Trial Court discussed the evidence of the prosecution side in detail.

10. Complainant  examined  Aurobinda  Basar  as  the  sole  witness  for  the 

complainant side. He was authorized by the sole proprietor of the complainant firm- 

CLIMAX  to  represent  the  firm  and  to  adduce  evidence.  It  transpires  from  the 

testimony of the said PW1 that the complainant firm CLIMAX was dealing with D.G. 

Sets, transformer and other electrical equipment. PW1 proved Ext-9 as the authority 

letter,  by which the proprietor Dilip  Kr.  Basar authorized Shri  Aurobinda Basar to 

institute a case against the accused person relating to the dishonoured cheque and to 

represent in the entire proceeding. The evidence of PW1 disclosed that the accused 

person had legally enforceable debt of Rs. 18,22,000/- to the complainant firm for 

complete supply, installation, testing and commission job for five numbers of 15 KVA 
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Generator  sets.  He  also  testified  that  in  discharge  of  his  liability  to  pay  Rs. 

18,22,000/- to the complainant, the accused/appellant issued a cheque bearing No. 

259181, dated 01.06.2012, drawn on Punjab & Sind Bank, Fancy Bazar Branch. He 

added that after issuing the said cheque, the accused/appellant  however  paid an 

amount of Rs. 12,22,000/- out of his total liability through RTGS  and for outstanding 

amount of Rs. 6,00,000/- the accused issued cheque bearing No. 259187.  He proved 

Ext-1 as the said cheque. During cross-examination, the defence could not disprove 

the aforesaid evidence. 

11. PW1 during cross-examination stated that there were five generator sets and 

those were installed and commissioned on different sites and on different dates. He 

further admitted that the accused/appellant paid an amount of Rs. 12,22,000/-  in 

June, 2012.  PW1 also proved the cheque dishonour memo as Exhibit  3(i),  which 

clearly reflects that the cheque was dishonoured as it “exceeds arrangement”. The 

complainant also issued Ext-4 demand notice, dated 15.09.2012. Ext-5 and Ext-6 are 

the Postal receipts, dated 18.09.2012 and Ext-7 & 8 are the A/D cards. Those remain 

un-challenged.  

12. Now,  I find that the accused did not adduce any evidence in support of his 

contention.  But  in  his  statement  recorded  under  Section  313  of  Cr.P.C.,  the 

accused/appellant  admitted  that  he  had  issued  a  cheque  in  favour  of  the 

complainant/respondent and added that it was issued as a security cheque without 

putting  any  date.  In  his  statement  recorded  under  Section  313  of  Cr.P.C.,  the 

accused/appellant also denied receipt of any demand notice.

13. As  I  noted  above,  the  learned  counsel  for  the  accused/appellant  in  his 

argument specifically pointed out to the cross-examination portion of PW1, where he 

admitted that the complainant had advanced an amount of Rs. 10,40,000/- by way of 

cheque to the accused/appellant as financial assistance. He also pointed out to the 

admission of the PW1 to the effect that there was an agreement to the effect that the 

accused/appellant had got a contract work for Forest Department for installation of 

generator sets and the complainant had given his financial assistance to the accused 

to place the order for the generator sets and then for its installation and also for 

doing testing and commissioning job. He further pointed out that the complainant had 

suppressed the agreement executed in between the parties. The learned counsel for 

the accused/appellant also submitted that admittedly the accused/appellant deposited 
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an amount of Rs. 12,22,000/- through RTGS. He further pointed out that the PW1 

admitted during cross-examination that he has not submitted books of accounts and 

also admitted that they had not supplied the generator sets to the accused/appellant. 

The learned counsel for the accused/appellant concluded his argument, by submitting 

that the PW1 himself proved that they had not done any work for installation, taking 

and commissioning job and as such the complainant failed to prove that there was 

any legally enforceable debt. 

14. However, if the entire evidence of PW1 is appreciated taken it as a whole, it 

will  appear that the complainant all  along maintained that the they executed the 

aforesaid work of installation, taking and commissioning of five generator sets and 

received the completion certificate from the end user. 

15. The  law  regarding  the  dishonour  of  the  cheque  or  regarding  legally 

enforceable debt is very much specific. Section 118 of the NI Act specifically provides 

that  until  the  contrary  is  proved,  the  presumptions  shall  be  made:-  (a)  of 

consideration; (b) as to date of instrument; (c) as to time of acceptance; (d) as to 

time of transfer; (e) as to order of indorsements; (f) as to stamps and (g) as to 

holder being a holder in due course.  Further Section 139 of the NI Act creates the 

legal presumption in favour of the holder of the cheque and provides that it shall be 

presumed under the contrary is proved, that the holder of a cheque received the 

cheque of the nature referred to in Section 138 of the Act for the discharge, in whole 

or in part of any debt or other liability. 

16. In Rangappa-Versus - Sri Mohan, reported in (2010) 11 SCC 441, the 

Hon'ble Apex Court of India,  in Paragraph 18,  reproduced the observation of  the 

same Court  in  Goaplast (P) Ltd. Vs Ursula D’Souza, (2003) 3 SCC 232,  as 

follows:-

“In view of Section 139, it has to be presumed that a cheque is issued 

in discharge of any debt or other liability. The presumption can be rebutted by 

adducing evidence and burden of proof is on the person who wants to rebut 

the presumption. This presumption coupled with the object of Chapter XVII of 

the Act leads to the conclusion that  by countermanding payment of post-

dated cheque, a party should not be allowed to get away from the penal 

provision of Section 138 of the Act, A contrary view would render Section 138 

a dead letter and will provide a handle to persons trying to avoid payment 
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under legal obligations undertaken by them through their own acts which in 

other words can be said to be taking advantage of one's own wrong.”

17. After discussing various decisions of the same Court, the Hon’ble Supreme 

Court  of  India,  in  Rangappa  Vs.  Sri  Mohan,  overruled  the  decision  in  Krishna 

Janardhan Bhat Vs. Dattatraya G. Hegde, (2008)4 SCC 54 and observed:- 

“26. In light of these extracts, we are in agreement with the respondent 

claimant that the presumption mandated by Section 139 of the Act 

does indeed include the existence of  a legally  enforceable  debt or 

liability.  To that extent,  the impugned observations in  may not  be 

correct.  However,  this  does  not  in  any  way  cast  doubt  on  the 

correctness of the decision in that case since it  was based on the 

specific facts and circumstances therein. As noted in the citations, this 

is of course in the nature of a rebuttable presumption and it is open to 

the  accused to  raise  a defence  wherein  the  existence of  a  legally 

enforceable debt or liability can be contested. However, there can be 

no  doubt  that  there  is  an  initial  presumption  which  favours  the 

complainant.

27. Section 139 of the Act is an example of a reverse onus clause that has 

been included in furtherance of the legislative objective of improving 

the credibility of negotiable instruments. While Section 138 of the Act 

specifies  a  strong  criminal  remedy  in  relation  to  the  dishonour  of 

cheques, the rebuttable presumption under Section 139 is a device to 

prevent undue delay in the course of litigation. However, it must be 

remembered that the offence made punishable by Section 138 can be 

better  described  as  a  regulatory  offence  since  the  bouncing  of  a 

cheque is largely in the nature of a civil wrong whose impact is usually 

confined to the private parties involved in commercial transactions. In 

such  a  scenario,  the  test  of  proportionality  should  guide  the 

construction  and  interpretation  of  reverse  onus  clauses  and  the 

defendant-accused cannot be expected to discharge an unduly high 

standard of proof.”  

18. In Kumar Exports-versus- Sharma Carpets, reported in (2009) 2 SCC 

513, the Hon'ble Apex Court of India observed that: 
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“18.  Applying  the  definition  of  the  word  “proved”  in  Section  3  of  the 

Evidence Act to the provisions of Sections 118 and 139 of the Act, it 

becomes  evident  that  in  a  trial  under  Section  138  of  the  Act  a 

presumption will have to be made that every negotiable instrument 

was made or drawn for consideration and that it was executed for 

discharge  of  debt  or  liability  once  the  execution  of  negotiable 

instrument is either proved or admitted. As soon as the complainant 

discharge the burden to prove that the instrument, say a note, was 

executed by the accused, the rules of presumptions under Sections 

118 and 139 of the Act help him shift the burden on the accused. The 

presumptions will live, exist and survive and shall end only when the 

contrary is proved by the accused, that is, the cheque was not issued 

for  consideration  and  in  discharge  of  any  debt  or  liability.  A 

presumption is not in itself evidence, but only makes a prima facie 

case for a party for whose benefits it exists.”

The Hon’ble Supreme Court further held:- 

“20.  The accused in a trial under Section 138 of the Act has two options. 

He can either show that consideration and debt did not exist or that 

under the particular circumstances of the case the non-existence of 

consideration and debt is so probable that a prudent man ought to 

suppose  that  no  consideration  and  debt  existed.  To  rebut  the 

statutory  presumptions  an  accused  is  not  expected  to  prove  his 

defence beyond reasonable doubt as is expected of the complainant in 

a criminal trial. The accused may adduce direct evidence to prove that 

the  note in  question was not  supported  by consideration and that 

there was no debt or liability to be discharged by him. However, the 

court need not insist in every case that the accused should disprove 

the  non-existence  of  consideration  and  debt  by  leading  direct 

evidence  because  the  existence  of  negative  evidence  is  neither 

possible  nor  contemplated.  At  the same time,  it  is  clear  that  bare 

denial  of  the  passing  of  the  consideration  and  existence  of  debt, 

apparently would not serve the purpose of the accused. Something 

which is probable has to be brought on record for getting the burden 
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of proof shifted to the complainant. To disprove the presumptions, the 

accused should bring on record such facts and circumstances, upon 

consideration  of  which,  the  court  may  either  believe  that  the 

consideration and debt did not exist  or their  non-existence was so 

probable that a prudent man would under the circumstances of the 

case, act upon the plea that they did not exist. Apart from adducing 

direct evidence to prove that the note in question was not supported 

by consideration or that he had not incurred any debt or liability, the 

accused  may  also  rely  upon  circumstantial  evidence  and  if  the 

circumstances so relied upon are compelling, the burden may likewise 

shift again on to the complainant. The accused may also rely upon 

presumptions of fact, for instance, those mentioned in Section 114 of 

the Evidence Act to rebut the presumption arising under Sections 118 

and 139 of the Act.”

19.  In the light of the settled principle of law as laid down by the Hon'ble Apex  

Court of India, if the present case in hand is considered, it will be revealed that since 

the issuance of the cheque is  admitted by the accused/appellant,  automatically  a 

presumption  of  correctness  is  raised  in  favour  of  the  holder  of  the  cheque.  The 

accused/appellant miserably failed to rebut the aforesaid statutory presumption. The 

defence did not adduce any evidence in support of his contention that there was no 

legally enforceable debt. Of course, PW1 during cross examination, admitted that the 

complainant had provided financial assistance to the accused/appellant to the tune of 

Rs. 10,40,000/- for placing an order for the generator sets, there is no evidence that 

it was the only transaction between the parties. The defence failed to justify why a 

cheque  for  Rs.  6,00,000/-  had  been  issued  as  security  against  a  so  called  loan 

amount  of  Rs.  10,40,000/-.  It  is  also  not  understood  against  an  amount  of  Rs. 

10,40,000/-, why the accused/appellant had paid an amount of Rs. 12,22,000/- to the 

complainant via RTGS. It is further not understood why the cheque for Rs. 6,00,000/- 

(Ext-1)  was  issued  in  favour  of  the  complainant  firm  on  11.06.2012,  when  the 

accused/appellant had paid an amount of Rs. 12,22,000/- through RTGS. The defence 

did nothing to prove that it was an undated cheque and as such the presumption u/s 

118(b) of the NI Act will go in favour of the correctness of the date of the issuance of 

the cheque. These very facts show that the accused person had a legally enforceable 

debt of Rs. 6,00,000/- and as such he had issued the cheque even though an amount 
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of Rs. 12,22,000/- was deposited by the accused person through RTGS. Since the 

accused person did not adduce any evidence to rebut the presumption of law, as 

provided under Section 139 of the Act, I find that there is no scope to doubt the 

correctness of the issuance of the cheque against the legally enforceable debt. The 

learned Trial Court committed no wrong in presuming the correctness of the issuance 

of the cheque against the legally enforceable debt. 

Point No.2

20. As  I  held  in  the  previous  paragraph  that  there  is  proper  appreciation  of 

evidence by the learned Trial  Court and there is  no scope for interference in the 

finding of the learned Trial Court, I find that the impugned judgment and order of  

conviction and sentence is required to be up held. 

21. Accordingly, the impugned judgment and order of conviction and sentence is 

hereby upheld. The appeal is dismissed on contest, however, without cost.

22. Return  the  LCR along  with  a  copy  of  this  judgment  to  the  Court  below, 

immediately.

23. Signed, sealed and delivered in the open Court on this 30 th day of October, 

2017 at Guwahati.

                                         
(S.P. Moitra)                            
Sessions Judge  
Kamrup (Metro) Guwahati

Dictated & corrected by me.

         ( S.P. Moitra )
        Sessions Judge                        
   Kamrup (Metro) Guwahati


