
ORDER-SHEET FOR MAGISTRATE’S RECORDS

IN THE COURT OF Judicial Magistrate First Class, Kamrup (M)

Present: Sri Sarfraz Nawaz, A.J.S.

C.R. Case No. 1876c of 2015

06.11.17The complainant Sri Hemanta Borah is present.

The accused, Sri Siddheswar Das, is also present.

Vide this order, I am disposing of Pet. No. 1617 filed by the complainant side 

praying for directing the accused to undergo DNA Test as well  as for the 

production of the list of SMSes exchanged between the complainant’s wife 

and the accused. Pet. No. 2035 filed in objection thereto would also stand 

adjudicated upon consequently.

Before deciding the matter, let me reproduce the context in which the said 

petition was moved by the complainant side.

The instant  case pertains  to an offence under section 497,  Indian  

Penal Code (hereinafter called IPC). The complainant has alleged that  

the accused has committed adultery with his wife by developing a  

relationship with her and by cohabiting with her. The complainant has  

alleged that  his  daughter,  Ms. Mitabhash Dutta Borah has,  in fact,  

been fathered by the accused. 

At the stage of evidence before charge, the complainant filed Pet. No. 1617 

stating that he is not the biological father of Ms. Mitabhash Dutta Borah. He 

has prayed for passing necessary order so that DNA Test is conducted on the 

accused as well as Ms. Mitabhash Dutta Borah so as to decide the paternity 

once and for all. Vide the same petition, the complainant has also submitted 

that his wife Smti Nandita Dutta had sent innumerable SMSes to the accused 

person. He has prayed for directing the General Manager of BSNL, Kamrup 

Telecom District,  Panbazar,  Guwahati  to provide the list  of  messages sent 

from  Mobile  No.  9435050815  to  9435403109  for  the  period  between 

01.03.2011 to 16.07.2011 and subsequent dates till 30.06.2014. The learned 

counsel for the complainant has submitted that the prayers are essential to 

the proof of the case in hand. The learned counsel for the complainant has 
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submitted the case law of  Nandlal Wasudeo Badwaik v. Lata Nandlal 

Badwaik and Anr. reported in (2014) 2 SC 576 in support of his claim.

The  accused  has  filed  Pet.  No.  2035  in  objection  to  the  prayer  of  the 

complainant side. The learned defence counsel has submitted that a criminal 

court  is  not  empowered  to  order  a  DNA Test  against  the  wishes  of  the 

parties.  Such  an  order  would  be  in  violation  of  the  right  against  self 

incrimination of the accused enshrined in Article 20(3) of The Constitution of 

India. The learned defence counsel has also submitted that the paternity of 

the child is not in issue in the instant case. Moreover, a court of law shall not  

deliberately contribute to branding a child as a bastard. The learned defence 

counsel  has  submitted  the  case  of  Goutam Kundu  v.  State  of  West 

Bengal & Ors. reported in (1993) 3 SCC  418 for consideration. 

I have deliberated over the submissions made by both sides.

Decision on DNA Examination and Reasons Thereof 

At the very outset, let me make it absolutely clear that there is no bar on a 

criminal court in directing the holding of a DNA Test. The very case law cited 

by  the  defence  [Goutam Kundu (supra)]  arose  out  of  an  order  by  a 

criminal court. Nowhere in the judgment has it been asserted that a criminal 

court is not empowered to direct a DNA examination. 

Also, a DNA test would not be in violation of the right of the accused against  

self incrimination. That privilege applies only to evidence that is commutative 

in essence taken under duress. A Constitution Bench of the Hon’ble Supreme 

Court in the case of Selvi v. State of Karnataka reported in (2010) 7 SCC 

263 while testing the validity of DNA tests on the anvil of Article 20(3) of the 

Constitution of India, made the following observation, ―.

“The matching of DNA samples is emerging as a vital tool for linking  
suspects to specific criminal acts. It may also be recalled that as per  
the majority decision in Kathi Kalu Oghad (AIR 1961 SC 1808),  
the use of material samples such as fingerprints for the purpose of  
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comparison and identification does not amount to a testimonial act for  
the purpose of Article 20(3). Hence, the taking and retention of DNA  
samples which are in the nature of physical evidence does not face  
constitutional hurdles in the Indian context.”

Having  decided so,  let  me also  make  it  abundantly  clear  herein  that  the 

paternity of Ms. Mitabhash Dutta Borah is indeed not the fact in issue in the 

instant  case. This  court  is  not  empowered to decide the paternity of  Ms. 

Mitabhash  Dutta  Borah.  The  complainant  may  approach  the  appropriate 

forum for the same.

That being said, it must be remembered here that for establishing the offence 

under section 497, IPC, the complainant has to establish that the accused had 

sexual intercourse with his wife without his consent or connivance. Thus, if 

evidence is adduced on record to suggest that Ms. Mitabhash Dutta Borah is 

the child of the accused having been conceived after the marriage of the 

complainant with his wife, it would go a long way in helping the prosecution 

to establish its case.

However, Section 112 of The Indian Evidence Act stands as an encumbrance 

in the path of the complainant’s prayer. Section 112 provides that the fact 

that any person was born during the continuance of a valid marriage between 

his mother and any man, or within two hundred and eighty days after its 

dissolution, the mother remaining unmarried, shall be conclusive proof that 

he is the legitimate son of that man, unless it can be shown that the parties 

to the marriage had no access to each other at any time when he could have 

been begotten.

Thus, there is a conclusive proof as to the legitimacy of a child born during 

the continuance of a valid marriage unless, of course, it can be shown that 

the husband did not have access to his wife at any time when the child was 

conceived.
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The issue of Section 112, Evidence Act and its possible rebuttal by DNA Test 

was taken up by the Hon’ble Supreme Court of India in the case of Goutam 

Kundu (supra). The Hon’ble Supreme Court has issued certain guidelines in 

relation to determining paternity through blood tests which are reproduced 

below:

1. Courts in India cannot order blood test as matter of course; 

2. Wherever applications are made for such prayers in order to have 

roving inquiry, the prayer for blood test cannot be entertained. 

3. There must be a strong prima facie case in that the husband must 

establish  non-access  in  order  to  dispel  the  presumption  arising 

under section 112 of the Evidence Act.

4. The  court  must  carefully  examine  as  to  what  would  be  the 

consequence of ordering the blood test; whether it will have the 

effect  of  branding  a  child  as  a  bastard  and  the  mother  as  an 

unchaste woman. 

5. No one can be compelled to give sample of blood for analysis. 

However,  subsequently  a  full  bench  of  the  Supreme  Court  in  Sharda  v 

Dharmpal reported  in  (2003)  4  SCC  493  considered  the  power  of  a 

matrimonial  court  to  order  such  test  and  clarified  that  Goutam Kundu 

(supra) is not an authority for the proposition that under no circumstances 

the Court can direct that blood tests be conducted. It, having regard to the 

future  of  the child,  has,  of  course,  sounded a  note  of  caution as  regard 

mechanical passing of such order. The Court after hefty discussion summed 

up three significant conclusions,

1. A  matrimonial  court  has  the  power  to  order  a  person  to 

undergo medical test.
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2. Passing of such an order by the court would not be in violation 

of  the  right  to  personal  liberty  under  Article  21  of  the  Indian 

Constitution.

3. However,  the  Court  should  exercise  such  a  power  if  the 

applicant  has  a  strong  prima  facie case and there  is  sufficient 

material before the Court. If despite the order of the court, the 

respondent refuses to submit himself to medical examination, the 

court will be entitled to draw an adverse inference against him.

The issue was further discussed in  Nandlal Wasudeo Badwaik (supra). 

The  Hon’ble  Supreme  Court  has  observed  therein  that  DNA  test  is 

scientifically accurate. The Hon’ble Supreme Court has held therein that when 

there is a conflict between a conclusive proof envisaged under law based on 

a presumption and a proof based on scientific advancement accepted by the 

world community to be correct, the latter would prevail. 

It must be understood that Section 112 of the Evidence Act can be rebutted if 

the husband is  able to show that he did not have access to his  wife. In 

Nandlal Wasudeo Badwaik (supra), the plea of non-access stood proved 

by the DNA test.

However,  it  is  worth  pointing  out  that  in  Nandlal  Wasudeo  Badwaik 

(supra),  the DNA test was already available. In fact, the Hon’ble Supreme 

Court has in the penultimate paragraph of the judgment made it clear that 

the case was distinct from other cases as in the other cases, DNA test was 

not available for the Hon’ble Court. 

Also,  the  Hon’ble  Supreme  Court  has  made  it  clear  in  Paragraph  11  of 

Nandlal Wasudeo Badwaik (supra) that in the case of Goutam Kundu 

(supra) the Hon’ble Court was considering as to whether it was justified to 

pass an order for DNA test. As far as Nandlal Wasudeo Badwaik (supra) 
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was concerned, the order for DNA test was already passed and the Hon’ble 

Court was acting on the assumption that the direction was valid.

So,  my  search  for  further  clarity  on  the  issue  continues.  It  is  worth 

mentioning here that in the case of  Bhabani Prasad Jena v.  Convener 

Secretary, Orissa State Commission for Women and Another reported 

on (2010) 8 SCC 633, the Hon’ble Supreme Court sketched the approach 

for courts while directing DNA test. The Hon’ble Supreme Court observed, 

“In a matter where paternity of a child is in issue before the court, the 
use of DNA is an extremely delicate and sensitive aspect. One view is 
that when modern science gives means of ascertaining the paternity 
of a child,  there should not be any hesitation to use those means 
whenever the occasion requires. The other view is that the court must 
be reluctant in use of such scientific advances and tools which result 
in invasion of right to privacy of an individual and may not only be 
prejudicial to the rights of the parties but may have devastating effect 
on  the  child.  Sometimes  the  result  of  such  scientific  test  may 
bastardise an innocent child even though his mother and her spouse 
were living together during the time of conception. In our view, when 
there is apparent conflict between the right to privacy of a person not 
to  submit  himself  forcibly  to  medical  examination and  duty  of  the 
court to reach the truth, the court must exercise its discretion only 
after balancing the interests of the parties and on due consideration 
whether for a just decision in the matter, DNA is eminently needed. 
DNA in a matter relating to paternity of a child should not be directed 
by the court as a matter of course or in a routine manner, whenever 
such a request is made. The court has to consider diverse aspects 
including presumption under Section 112 of the Evidence Act; pros 
and cons of such order and the test of ’eminent need’ whether it is 
not possible for the court to reach the truth without use of such test.”

However, it  must be mentioned here that the aforementioned judgment is 

speaking in  a  case where the paternity  of  the child  was in  issue.  As  for 

Goutam  Kundu  (supra),  Sharda  (supra)  and  Nandlal  Wasudeo 
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Badwaik  (supra)  are  concerned,  all  of  these  cases  have  arisen  out  of 

matrimonial disputes. 

The case in hand is one which is distinct from the aforementioned cases. 

Here the allegation is of adultery. The wife is not a party to the case, nor are 

the rights  and liabilities  of  the husband  vis  a vis  the child  in  issue here. 

Hence, a distinction has to be made here.

 
In my search for further elucidation on this aspect, I stumbled across the 

decision of  the Hon’ble Supreme Court  in the case of  Dipannita Roy v. 

Ronobroto Roy reported in (2015) 1 SCC 365. This is also a matrimonial 

case wherein the husband was seeking dissolution of his marriage. However, 

there are inherent similarities between this case and the case at hand. Herein 

too, the husband has alleged that his wife had engaged in an extra-marital 

relationship and given birth to a child.

In  Dipannita  Roy (supra),  the  Hon’ble  Supreme  Court  has  had  the 

opportunity  to  examine  all  the  aforementioned  case  laws.  The  Hon’ble 

Supreme Court observed as follows,

“….depending on the facts and circumstances of the case, it would be 
permissible for a Court to direct the holding of a DNA examination, to 
determine the veracity of the allegation(s), which constitute one of 
the grounds, on which the concerned party would either succeed or 
lose. There can be no dispute, that if the direction to hold such a test 
can  be  avoided,  it  should  be  so  avoided.  The  reason,  as  already 
recorded in various judgments by this Court, is that the legitimacy of a 
child should not be put to peril.”

The Hon’ble Supreme Court has held that DNA testing is the most legitimate 

and  scientifically  perfect  means  by  which  a  husband  could  establish  his 

assertion of adultery/infidelity. 
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However, while directing the holding of the DNA test, the Hon’ble Supreme 

Court gave the wife the liberty to comply with or disregard the order requiring 

the holding of the DNA test. But it was pointed out that if she declined to 

comply  with  the  direction,  the  allegation  would  be  determined  by  the 

concerned court, by drawing a presumption of the nature contemplated in 

Section 114 of the Indian Evidence Act, especially, in terms of illustration (h) 

thereof.

I have gone through all the aforementioned judgments and have bestowed 

my serious consideration to the issue involved. It does not require pointing 

out that every trial is a voyage of discovery in which truth is the quest. The 

discovery,  vindication  and  establishment  of  truth  are  the  main  purposes 

underlying the existence of the courts of justice. Every court of law must be 

dedicated towards the achieving this lofty purpose. The only requirement is 

that it must act within its jurisdictional ambit.

The  aforesaid  discussion  has  made  it  apparent  that  a  DNA  test  can  be 

ordered as a means to assist the complainant to establish his case. He can 

use the DNA test as a means to show non-access and thereby rebut the 

conclusive  proof  stacked  up  against  him.  He  can  also  use  the  DNA 

examination as an evidentiary tool in support of his claim that the accused 

had an adulterous relationship with his wife. 

The aforesaid discussion has also pointed out that the interests of the child in 

question should also be looked into. The deliberate bastardization of the child 

should  be  avoided,  as  far  as  possible.  That  being  said,  if  the  legal 

consequence of a DNA test disproves the legitimacy of the child, it would be a 

consequence that cannot be forestalled. Truth no matter how distasteful must 

at all cost triumph.

In the instant case, the complainant has alleged that he did not have access 

to his wife from January, 2012 but in May, 2012, he came to know that his 
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wife was pregnant. He has alleged that this pregnancy was the result of his 

wife’s adulterous relationship with the accused person.

A conspectus of authorities referred to above would show that the principle is 

well settled that a court cannot conduct a fishing or roving inquiry for a party 

and a DNA test cannot be ordered to gather evidence on behalf of a party 

who has made a bald allegation. However, when the husband comes forward 

and alleges non-access to his wife, then in such a situation a DNA test can be 

ordered to rebut the proof under section 112 of The Evidence Act.

The complainant has alleged that the accused had an adulterous relationship 

with his wife and consequent to that relationship, Ms. Mitabhash Dutta Borah 

was conceived. According to the complainant, the allegation of adultery can 

only be established through a DNA test. I agree with him. Proof of sexual 

intercourse is paramount to proof of the offence of adultery. If through a DNA 

test, the complainant is able to establish that it was the accused who had 

fathered his child, he would be better placed to establish and confirm the 

allegations levelled by him. 

Hence,  in  light  of  all,  the  prayer  for  DNA  testing  is  allowed. 

Complainant side is directed to take appropriate steps for getting 

the DNAs of  the accused person and Ms.  Mitabhash Dutta Borah 

compared  before  the  Regional  Forensic  Laboratory.  Both  parties 

shall appear before the Laboratory on 06.12.2017. The complainant 

and his wife, Smti Nandita Dutta shall produce their daughter before 

the  Laboratory  on  the  fixed  date.  The  accused  person  shall  also 

remain  present  on  that  day  for  the  collection  of  samples.  The 

expenses for the test shall be borne by the complainant and shall be 

paid in the form of a demand draft. 
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The result of the test shall be forwarded by the Forensic Laboratory 

to  this  court  in  a  sealed  envelope  and  the  same  shall  not  be 

disclosed to anyone including the complainant and/or the accused.

Complainant side shall  also take steps for communicating this order along 

with the payment of expenses to the Regional Forensic Science Laboratory. 

I hasten to add herein that the accused is given a liberty to waive the DNA 

test.  However,  if  the  accused  disregards  the  order  for  DNA  testing,  an 

adverse inference in  light  of  Illustration (h) to Section 114 of  The Indian 

Evidence Act shall be taken against him. 

Decision on Submission of SMS List and Reasons Thereof

The  complainant  side  has  also  prayed  for  the  production  of  the  list  of 

messages sent from Mobile No. 9435050815 to 9435403109 for the period 

between 01.03.2011 to 16.07.2011 and subsequent dates till 30.06.2014.

The learned counsel for the complainant has submitted that his wife, Smti 

Nandita Dutta exchanged innumerable SMSes with the accused person. The 

mobile phone bills  dated 10.07.2011, 10.12.2011, 10.01.2012, 05.10.2013, 

05.11.20013,  05.12.2013,  05.04.2014  and  05.10.2014  clearly  reveal  the 

same. These messages are relevant to prove the adulterous affair between 

them.  As  such,  the  complainant  has  prayed  for  directing  the  concerned 

authority to produce a list of the messages.

The learned defence counsel has not made any submissions on this prayer. 

Even Pet. No. 2035 filed in objection to Pet. No. 1617 is conspicuous by its 

silence on this point. Thus, it would seem that the defence has no objection 

to this prayer of the complainant side.

It is pertinent to mention here that if it appears to a court of law that there is 

evidence available that can lead to a just decision of the case, then a criminal  
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court has ample power to take the evidence on record. Also, the court can 

direct the production of any document that it deems is essential for proper 

adjudication of the case.

I would like to add here that every party should be given enough leeway to 

bring on record all necessary evidence and materials that it believes would 

give it a reasonable chance to prove its case or disprove the adverse party’s 

case.

Hence, in light of all, the prayer is allowed. The  General Manager of BSNL, 

Kamrup  Telecom  District,  Panbazar,  Guwahati  is  directed  to  provide  an 

authenticated  list  of  messages  sent  from  Mobile  No.  9435050815  to 

9435403109  for  the  period  between  01.03.2011  to  16.07.2011  and 

subsequent dates till 30.06.2014. Complainant side shall take necessary steps 

to get this order complied with.

Next Stage

The case was at the stage of evidence under section 244, CrPC when Pet. No. 

1617 was filed. The learned counsel for the complainant has submitted that it  

shall adduce evidence after receipt of the aforementioned reports.

The learned defence counsel has submitted that Pet. No. 2036 is also  

pending  adjudication.  Pet.  No.  2036  was  filed  for  dispensing  the  

personal attendance of the accused.  Heard both sides. It seems that  

the contention of the defence is that the accused is a bank official  

posted at Nagaon and it is extremely difficult for him to appear on  

each and every date.

Considering  the  grounds  shown,  I  am of  the  opinion  that  in  the  

circumstances of the case, there is merit in the prayer of the accused.  

Accordingly, the personal attendance of the accused, Sri Siddheswar  

Das is dispensed with till further orders. The learned counsel, Sri D. K.  
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Das,  shall  represent  the  accused,  Sri  Siddheswar  Das  till  further  

orders.

Fix 29.12.2017 for Report/Necessary Order.
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