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ORDER SHEET FOR MAGISTRATE’S RECORDS 

DISTRICT: KAMRUP (METRO) 

PRESENT: - SUNDEEP KASHYAP DAS, AJS 

        IN THE COURT OF MUNSIFF NO-4 cum JUDICIAL MAGISTRATE FIRST CLASS 

C.R 1551
C
 of 2017 

SL NO 

OF 

ORDERS 

DATE ORDER SIGNATURE 

 10.11.2017 Today is the date fixed for Necessary Order 

PETITION-5148 

On 16.09.2017, the complainant has filed a petition 

stating that the accused has not filed application u/s 

145 (2) of Negotiable Instruments Act (herein after 

referred to as ‘N.I Act’) revealing his defence which 

is mandatory.  

PRAYER 

Complainant has prayed to dispense with the cross-

examination of the accused as he failed to disclose 

his defence by way of an application seeking 

permission of this Court for his cross-examination 

SUBMISSION BY LEARNED COUNSEL OF BOTH SIDES 

Learned Counsel for the complainant has submitted 

that court cannot fix the case for cross-examination 

unless an application is filed by accused to recall the 

cross-examination 

Learned Counsel for the accused has submitted that 

court already fixed the case for cross-examination. 

Even if it is presumed that such application is 

‘mandatory’ under Section 145 (2) of N.I Act, court 

cannot allow the petition filed by the complainant 
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dispensing the cross-examination of the complainant 

as it would amount to review of its own order which 

is not permissible as per law. 

BRIEF RECAP OF THE CASE 

On perusal of the case record it appears that this is a 

case instituted u/s 138 of N.I Act where the accused 

appeared on 28.07.2017 and he was granted bail. 

Subsequently, on 11.08.2017, relevant copies were 

furnished to the accused and substance of accusation 

has been stated to the accused to which he pleaded 

not guilty and claimed to be tried. Accordingly, court 

posted the case for ‘Cross-examination of 

Prosecution Witness’ 

PROCEDURE IN N.I ACT CASES 

In N.I Act cases, first evidence on affidavit u/s 145 

(1) N.I is filed which is equivalent to Section 200 of 

Cr.P.C, cognizance taken, process issued against the 

accused, he appears, process of bail gets over, 

offence is being explained and after that cases are 

fixed for cross-examination of the complainant. 

Now, as per the petitioner/complainant, court cannot 

suo motu recall the complainant without an 

application filed by the accused u/s 145 (2) of N.I 

Act. According to him, the application u/s 145 (2) of 

N.I Act is mandatory. 

MOOT QUESTION  

a. Whether the ‘application’ as required u/s 145 (2) 

of N.I is mandatory for the purpose of recalling the 

complainant? 

b. Whether the court has discretion to recall the 

complainant suo-motu without an application of 

the accused as per Section 145 (2) of N.I Act? 
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STATUTORY PROVISION 

I have gone through the provision of Section 145 (2) 

of N.I Act where it states that the court may, if it 

thinks fit, and shall, on the application of the 

prosecution or the accused, summon and examine 

any person giving evidence on affidavit as to the 

facts contained therein.  

In support of the petition, Learned Counsel for 

complainant, Sri MAHESH SHAH has drawn my 

attention to one judgment passed by Hon’ble Delhi 

High Court in the case of RAJESH AGARWAL v 

STATE & ANR where the Court observed that  

the complainant is not required to be recalled and 

re-examined after summoning of accused unless 

Metropolitan Magistrate passes a specific order as 

to why the complainant is to be recalled. The Court 

observed that since offence under section 138 of N.I. 

Act is a document based technical offence, deemed to 

have been committed because of dishonour of cheque 

issued by the accused or his company or his firm, the 

accused must disclose to the Court as to what is his 

defence on the very first hearing when the accused 

appears before the Court. The offence under section 

138 of N.I. Act is an offence in the personal nature of 

the complainant and it is an offence made under N.I. 

Act so that the trust in commercial transactions is 

not destroyed because of the dishonour of cheques. 

When it is within the special knowledge of the 

accused as to why he is not to face trial under 

section 138 N.I. Act, he alone has to take the plea of 

defence and burden cannot be shifted to 

complainant. There is no presumption that even if an 

accused fails to bring out his defence, he is still to be 

considered innocent. If an accused has a defence 

against dishonour of the cheque in question, it is he 
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alone who knows the defence and responsibility of 

spelling out this defence to the court and then 

proving this defences is on the accused. I, therefore, 

consider that the proper procedure to be followed by 

MM is that soon after summoning, the accused must 

be asked to disclose his defence & his plea should be 

recorded. Where an accused takes no defence and 

simply says "I am innocent", there is no reason for 

the MM to recall the complainant or witnesses 

during summary trial and the evidence already given 

by the complainant has to be considered sufficient 

and the trial court can ask the accused to lead his 

evidence in defence on the plea of innocence as the 

evidence of the complainant is already there. In a 

summary trial, a complainant or his witness cannot 

be recalled in the court for cross examination only 

for the sake of pleasure. Once the complainant has 

brought forward his case by giving his affidavit 

about the issuance of cheque, dishonour of cheque, 

issuance of demand notice etc., he can be cross 

examined only if the accused makes an application to 

the court as to on what point he wants to cross 

examine the witnesses and then only the court shall 

recall the witness by recording reasons thereto. 

Therefore, as per the Hon’ble Delhi High Court, 

application u/s 145 (2) of N.I Act is mandatory on 

the part of the accused to recall the complainant.  

I have gone through the observation made by 

Hon’ble Delhi Court. However, I respectfully 

disagree with the observation made. I would state the 

reasons for doing so in my succeeding paragraphs. 

Moreover, I would like to add that this Court is not 

bound to follow the decision of Hon’ble Delhi Court 

as the same has persuasive value.  

Now, I would like to draw the attention of the 
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petitioner to one case passed by Hon’ble Supreme 

Court of India in M/S Mandvi Co-operative Bank Ltd 

v. Nimesh B. Thakore arising out of SLP (CRL) No-

3915/2006 

In paragraph 22 of the aforementioned judgment, the 

Hon’ble Apex Court observed that  

We may also make it clear that section 137 of the 

Evidence Act does not define "examine" to mean and 

include the three kinds of examination of a witness; it 

simply defines "examination-in- chief", "cross-

examination" and "re-examination". What section 

145(2) of the Act says is simply this. The court may, 

at its discretion, call a person giving his evidence on 

affidavit and examine him as to the facts contained 

therein. But if an application is made either by the 

prosecution or by the accused the court must call the 

person giving his evidence on affidavit, again to be 

examined as to the facts contained therein. What 

would be the extent and nature of examination in 

each case is a different matter and that has to be 

reasonably construed in light of the provision of 

section 145(1) and having regard to the object and 

purpose of the entire scheme of sections 143 to 146. 

The scheme of sections 143 to 146 does not in any 

way affect the judge's powers under section 165 of 

the Evidence Act. As a matter of fact, section 145(2) 

expressly provides that the court may, if it thinks fit, 

summon and examine any person giving evidence on 

affidavit. But how would the person giving evidence 

on affidavit be examined, on being summoned to 

appear before the court on the application made by 

the prosecution or the accused? The affidavit of the 

person so summoned that is already on the record is 

obviously in the nature of examination-in-chief. 

Hence, on being summoned on the application made 
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by the accused the deponent of the affidavit (the 

complainant or any of his witnesses) can only be 

subjected to cross-examination as to the facts stated 

in the affidavit. 

Therefore, it appears from the language of Section 

145 (2) of N.I Act that it has two parts- 

A. The court may, if it thinks fit 

B. shall, on the application of the prosecution or 

the accused 

Firstly, it should be read like this as if the court 

thinks fit, it may summon and examine any person 

giving evidence on affidavit as to the facts contained 

therein.  

Secondly, if an application is made either by the 

prosecution or by the accused then the Court does 

not have any discretion but to summon that witness 

who already gave evidence. This is because of the 

fact that the word used is ‘shall’ and not ‘may’. 

Therefore, if an application is made then Court is 

duty bound to call that witness 

Having said this, the legislature never intended that 

application is mandatory on the part of the accused 

for recalling the witnesses especially the 

complainant. For cross-examination of prosecution 

witnesses in N.I Act, application is not pre-

requirement. The Court has discretion to call that 

witness for his cross-examination. Even though 

legislature uses the word ‘examine’, the Hon’ble 

Supreme Court of India clarified that recalling the 

complainant would only meant to face his cross-

examination as his evidence on affidavit u/s 145 (1) 

of N.I Act would amount to ‘examination in chief’. 

Reverting back to the case in hand, this Court used 
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its discretion to call the complainant and fixed the 

case for cross-examination. It goes without saying 

that for proper adjudication of the case, the Court has 

to look into every aspect. Cross-examination is one 

of the most vital instruments for opposite party to 

counter the allegations levelled against him 

Accordingly, the sequence of Section 138 of 

Evidence Act is arranged systematically, i.e. the 

moment examination in chief is over; accused can 

cross-examine the said witness. To dispense with the 

cross-examination of the complainant merely 

because of the fact that an application u/s 145 (2) of 

N.I Act not filed by the accused is not tenable. It will 

be against principles of natural justice if the accused 

is not given opportunity to cross-examine the 

complainant as he won’t be able to rebut the 

allegations against him.  

Even last line of paragraph 5 of the case cited by the 

petitioner, Hon’ble Delhi Court observed that- Such 

an order is to be passed on an application made by 

the accused or under section 145(2) of N.I. Act suo 

moto by the Court.  

Even if I see the conduct of the petitioner in filing 

the petition, it appears that the instant case was filed 

for cross-examination on 01.09.2017 but 

complainant remained absent with steps and prayed 

to adjourn the matter for facing the cross-

examination. Accordingly, prayer was allowed. 

Again, when the case was fixed for cross-

examination on 16.09.2017, the complainant came 

up with this petition. I wonder why the petition was 

not filed on September 1, 2017. The reason is best 

known to the petitioner/complainant.  
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DECISION 

Therefore, from the above, I came to the conclusion 

that- 

a. Application as required u/s 145(2) of N.I Act is not 

mandatory on the part of the accused for recalling 

the complainant for the purpose of his cross-

examination 

b. The Court has the discretion to recall the 

complainant suo-motu even if application is not filed 

by the accused u/s 145 (2) of N.I Act disclosing his 

defence.  

Accordingly, the prayer of the petitioner/complainant 

is rejected. The petition-5148 stands disposed of.  

Fix…………………..for Cross-examination 

 

 

 


