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ASSAM SCHEDULE VIII, FORM NO 127 

HIGH COURT CRIMINAL FORM (M) 106 

ORDER SHEET FOR MAGISTRATE’S RECORDS 

DISTRICT: KAMRUP (METRO) 

PRESENT: - SUNDEEP KASHYAP DAS, AJS 

        IN THE COURT OF MUNSIFF NO-4 cum JUDICIAL MAGISTRATE FIRST CLASS 

G.R 13279 of 2014 

SL NO 

OF 

ORDERS 

DATE ORDER SIGNATURE 

 20.11.2017 Today is the date fixed for Necessary Order 

PETITION-6941 

Victim has filed a petition stating praying to defer the 

cross-examination of accused who examined him as 

D.W.1 

REASON FOR DEFERRAL 

Victim has stated in her petition that if the prayer is 

not allowed then there is likelihood of developing the 

defence and it would be prejudicial to her 

I have heard both sides 

Learned Counsel for the defence has submitted that 

the petition has been filed by the victim to delay the 

trial and nothing else 

Learned Counsel for the petitioner has submitted that 

if cross-examination is allowed to be conducted then 

it would expose the loopholes and then the other two 

witnesses would cover the lacuna in their defence 

THE LAW 

SECTION 138 OF INDIAN EVIDENCE ACT 

Section 138 of Indian Evidence Act provides that 

witnesses shall be first examined-in-chief, then (if the 

adverse party so desires) cross-examined, then (if the 

party calling him so desires) re-examined. The 

examination and cross-examination must relate to 

relevant facts, but the cross-examination need not be 
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confined to the facts to which the witness testified on 

his examination-in-chief.  

SECTION 309 OF CR.P.C 

 

Section 309 (1) of Cr.P.C states that In every inquiry 

or trial, the proceedings shall be held as expeditiously 

as possible, and in particular, when the examination 

of witnesses has once begun, the same shall be 

continued from day to day until all the witnesses in 

attendance have been examined, unless the Court 

finds the adjournment of the same beyond the 

following day to be necessary for reasons to be 

recorded. 

 

From the above, it appears that during trial, 

examination in chief shall be recorded first, then 

cross-examination and after that stage of re-

examination has been provided. It should be 

continued day to day unless adjournment is given by 

Court for valid reasons.  

 

Here, petitioner has prayed for deferring the cross-

examination until examination of other defence 

witnesses. Let me see if any provision for deferring 

cross-examination is available in law 

 

At this juncture, I would like to discuss two 

procedures laid down by criminal law. They are- 

 

A. Evidence for Prosecution  

B. Evidence for Defence 

 

EVIDENCE FOR PROSECUTION [S.242, Cr.P.C] 

 

Section 242 (1) provides that If the accused refuses to 

plead or does not plead, or claims to be tried or the 

Magistrate does not convict the accused under section 

241, the Magistrate shall fix a date for the 

examination of witnesses. 

 

Section 242 (2) provides that the Magistrate may, on 

the application of the prosecution, issue a summons 

to any of its witnesses directing him to attend or to 

produce any document or other thing. 

 

Section 242 (3) provides that On the date so fixed, the 

Magistrate shall proceed to take all such evidence as 
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may be produced in support of the prosecution:  

 

Provided that the Magistrate may permit the cross- 

examination of any witness to be deferred until any 

other witness or witnesses have been examined or 

recall any witness for further cross- examination. 

 

The proviso to Section 242 (3) of Cr.P.C has got 

some relevance where discretion has been provided to 

Magistrate to defer the cross-examination until 

examination of remaining witnesses. This right has 

been given to defence (accused). 

EVIDENCE FOR DEFENCE [S. 243, Cr.P.C] 

Section 243 (1) of Cr.P.C provides that the accused 

shall then be called upon to enter upon his defence 

and produce his evidence; and if the accused puts in 

any written statement, the Magistrate shall file it with 

the record. 

Section 243 (2) of Cr.P.C provides that if the 

accused, after he has entered upon his defence, 

applies to the Magistrate to issue any process for 

compelling the attendance of any witness for the 

purpose of examination or cross- examination, or the 

production of any document or other thing, the 

Magistrate shall issue such. process unless he 

considers that such application should be refused on 

the ground that it is made for the purpose of vexation 

or delay or for defeating the ends of justice and such 

ground shall be recorded by him in writing: Provided 

that, when the accused has cross- examined or had 

the opportunity of cross- examining any witness 

before entering on his defence, the attendance of such 

witness shall not be compelled under this section, 

unless the Magistrate is satisfied that it is necessary 

for the ends of justice. 

 

Section 243 (3) of Cr.P.C provides that the 

Magistrate may, before summoning any witness on 

an application under sub- section (2), require that the 

reasonable expenses incurred by the witness in 

attending for the purposes of the trial be deposited in 

Court.  

 

Therefore, from the above, it appears that legislature 

did not provide the same right to prosecution for 
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deferring cross-examination of defence witness. Had 

the legislature intended to provide similar right to 

prosecution then it would have specifically provided 

in Section 243 but it did not do so. However, the 

same right has been specifically provided to 

prosecution, thus, legislature making its intention 

crystal clear.  

 

Learned Counsel for the petitioner has submitted that 

the said provision can be squarely applied for 

prosecution.  

 

Now, moot point arises whether court can bring any 

principle into existence not provided by law? 

 

In Union of India and Anr. v. Deoki Nandan 

Aggarwal reported in 1992 Supp (1) SCC 323, the 

Hon’ble Supreme Court sounded the note of caution 

against the court usurping the role of legislator in the 

guise of interpretation. The court observed: 

 

"14. ...it is not the duty of the court either to enlarge 

the scope of the legislation or the intention of the 

legislature when the language of the provision is 

plain and unambiguous. The court cannot rewrite, 

recast or reframe the legislation for the very good 

reason that it has no power to legislate. The power 

to legislate has not been conferred on the courts. 

The court cannot add words to a statute or read 

words into it which are not there. Assuming there is 

a defect or an omission in the words used by the 

legislature the court could not go to its aid to correct 

or make up the deficiency. Courts shall decide what 

the law is and not what it should be. The court of 

course adopts a construction which will carry out 

the obvious intention of the legislature but could not 

legislate itself. But to invoke judicial activism to set 

at naught the legislative judgment is subversive of 

the constitutional harmony and comity of 

instrumentalities...." 

 

In Raghunath Rai Bareja and Anr. vs. Punjab 

National Bank and Ors reported in (2007) 2 SCC 230 

while observing that it is the task of the elected 

representatives of the people to legislate and not that 

of the Judge even if it results in hardship or 

inconvenience, Supreme Court quoted in affirmation, 
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the observation of Justice Frankfurter of the US 

Supreme Court which is as follows: 

 

"41. As stated by Justice Frankfurter of the US 

Supreme Court in "Of Law and Men: Papers and 

addresses of Felix Frankfurter"  

 

"Even within their area of choice the courts are not 

at large. They are confined by the nature and scope 

of the judicial function in its particular exercise in 

the field of interpretation. They are under the 

constraints imposed by the judicial function in our 

democratic society. As a matter of verbal 

recognition certainly, no one will again say that the 

function in construing a statute is to ascertain the 

meaning of words used by the legislator. To go 

beyond it is to usurp a power which our democracy 

has lodged in its elected legislature. The great 

judges have constantly admonished their brethren 

of the need for discipline in observing the 

limitations. A judge must not rewrite a statute, 

neither to enlarge nor to contract it. Whatever 

temptations the statesmanship of policy- making 

might wisely suggest, construction must eschew 

interpolation and evisceration. He must not read by 

way of creation. He must not read out except to 

avoid patent nonsense or internal contradiction." 

 

From the above, it clearly appears that court cannot 

apply any principle which is not provided by law. 

Reverting back to the case in hand, the cross-

examination of defence witness was kept reserved as 

defence brought new documents and prosecution 

required time to prepare its defence on the said 

documents. Prosecution was well aware about the 

fact that accused, Sri PRANJIT SHARMA filed a 

petition u/s 315 of Cr.P.C where he examined himself 

as witness and vide petition 6144, he expressed his 

intention to file other listed witness. If prosecution 

wanted the examination of chief of the witnesses 

initially and then to conduct the cross-examination 

then the petitioner should have filed the petition on 

the day when accused filed petition u/s 315 of Cr.P.C. 

Here, prosecution did not file the petition on the day 

when D.W.1 was examined. The petition has been 

filed on the day when prosecution was asked to cross-
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examine D.W.1. The chance of exposing the 

defence/loopholes in defence case and the same being 

filled up by other defence witnesses are 

apprehensions of the petitioner. Such thoughts are 

bound to occur. But, it cannot be ground to defer 

cross-examination of witnesses where law did not 

provide for the same. The Court always stands for 

fair trial and the concern for the prosecution like 

exposing defence strategy/loopholes in defence 

evidence and filling up of lacunae would be taken 

note of and the same could be done without deferring 

the cross-examination. Therefore, in view of the 

above, prayer of the petitioner is rejected..  

In order to check the chance of exposing the strategy 

of prosecution to defence side which might reveal 

during cross-examination of defence witness, I deem 

it fit to complete the process of defence evidence on a 

single day by completing the cross-examination of 

D.W.1 and examination and cross-examination of 

remaining witnesses. I am of the opinion that by 

doing so none of the parties would be prejudiced. 

Fix 21.12.2017 for Cross-examination of 

D.W.1/Evidence for Defence 

 

 


