
ORDER-SHEET FOR MAGISTRATE’S RECORDS

IN THE COURT OF Judicial Magistrate First Class, Kamrup (M)

Present: Sri Sarfraz Nawaz, A.J.S.

C.R. Case No. 2419c of 2015

06.10.17The complainant’s representative, Sri Bhaskar Jyoti Baruah, is present.

The accused, Sri Santanu Nag (of M/S North Eastern Fertilizer Trading Co.) is 

also present.

Vide this order, I am disposing of Pet. No. 2122 filed by the complainant side 

praying for impleading Sri Sailendra Kumar Nath as an accused in this case.

Before deciding the matter, let me reproduce the context in which the said 

petition was moved by the complainant side.

The  instant  case  pertains  to  an  offence  under  section  138,  Negotiable 

Instruments Act (hereinafter called NI Act). Cognizance was taken against 

M/S  North  Eastern  Fertilizer  Trading  Co.  and  Sri  Santanu  Nag.  The 

complainant’s  representative,  Sri  Bhaskar  Jyoti  Baruah,  had  been  cross-

examined and the case reached the stage of further evidence. It was then 

that the complainant side filed Pet. No. 2122 stating that M/S North Eastern 

Fertilizer Trading Co. is a partnership firm and its co-partner Sri  Sailendra 

Kumar Nath has not been impleaded as a party in the case and as such he 

may be impleaded as a necessary party to the case.

I have already heard both sides on the merits of the petition.

Maintainability of the Petition

At  the  outset,  let  me  point  out  that  the  defence  has  assailed  the 

maintainability  of  the  petition  on  the ground  that  there  is  no  concept  of 

impleadment of necessary party in a criminal trial. 

Countering this, the learned counsel for the complainant has submitted that 

though the petition mentions Sri Sailendra Kumar Nath as a necessary party, 

in essence, the complainant side is seeking his arraignment as an additional 

accused in the case.
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I would like to point out here that the misquoting or incorrect wording of a 

petition does not deprive a party of an available relief under law. Section 319 

of Criminal Procedure Code (hereinafter called CrPC) has clearly empowered 

a trial court to proceed against persons not arraigned as accused in the trial.

In order to appreciate the issue, let me cite Sec. 319, CrPC in this regard. 

319. Power to proceed against other persons appearing to be 
guilty of offence.

(1) Where, in the course of any inquiry into, or trial of, an offence, it 
appears from the evidence that any person not being the accused has 
committed any offence for which such person could be tried together 
with the accused, the Court may proceed against such person for the 
offence which he appears to have committed.

(2) Where such person is not attending the Court, he may be arrested 
or summoned, as the circumstances of the case may require, for the 
purpose aforesaid.

(3) Any person attending the Court, although not under arrest or upon 
a summons, may be detained by such Court for the purpose of the 
inquiry  into,  or  trial  of,  the  offence  which  he  appears  to  have 
committed.

(4) Where the Court proceeds against any person under sub- section 
(1), then-

(a) the  proceedings  in  respect  of  such  person  shall  be 
commenced a fresh, and the witnesses re- heard;

(b) subject  to  the  provisions  of  clause  (a),  the  case  may 
proceed as if such person had been an accused person when 
the  Court  took  cognizance  of  the  offence  upon  which  the 
inquiry or trial was commenced.

The learned counsel for the accused has submitted that though Section 319, 

CrPC  has  given  power  to  the  court  to  implead  persons  against  whom 

cognizance has not been taken, the same can only be done suo moto.  The 

prosecution cannot apply for it. 
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This argument, however, suffers from a serious fallacy. While, it is true that 

impleading (summoning) a person as an accused in a case is at the discretion 

of  the  trial  court,  there  is  no  legal  embargo,  whatsoever,  upon  the 

prosecution from making a prayer under section 319, CrPC for doing so.

 
In fact, in the case of  Sarojben Ashwinkumar Shah etc. vs State Of 

Gujarat & Anr.  reported in  (2011) 13 SCC 316,  the Hon’ble Supreme 

Court has made it quite apparent that a trial court can exercise the power 

conferred on it under Section 319,  CrPC either suo motu or on an application 

by someone. 

Sarojben Ashwinkumar Shah (supra) also answers another point raised 

by the learned defence counsel that  Sec. 319, CrPC does not cover cases 

under the NI  Act.  That  case was also  under section 138 NI  Act  and the 

Hon’ble  Supreme  Court  comprehensively  examined  therein  the  ambit  of 

Section 319 and nowhere did it observe that Sec. 319, CrPC is not applicable 

for cases under the NI Act. 

All in all, it is apparent that there is no issue with the maintainability of Pet.  

No. 2122.

Merit of the Petition

That being held as such, let me now decide the petition on its merit.

The  learned  counsel  for  the  complainant  has  submitted  that  M/S  North 

Eastern  Fertilizer  Trading  Co.  had  all  along  represented  itself  to  be  a 

proprietorship firm. Even in its reply to the statutory demand notice, it gave 

the impression that it is a proprietorship firm. In all its transactions with the 

complainant company, it never for once suggested that it was a partnership 

firm. It was only during cross-examination of PW-1 that the learned defence 

counsel suggested to PW-1 that M/S North Eastern Fertilizer Trading Co. is a 

https://indiankanoon.org/doc/435819/
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partnership firm. As such, it has become necessary for the remaining partner 

Sri Sailendra Kumar Nath to be impleaded as an accused in the case. The 

learned counsel has submitted that the dishonoured cheque also contains the 

signature of Sri Sailendra Kumar Nath and as such, he too is liable for the 

offence under section 138, NI Act.

Per contra, the learned defence counsel has submitted that the accused never 

represented  itself  to  be  a  proprietorship  firm.  It  was  the  complainant 

company which presumed it to be as such. The learned defence counsel has 

admitted that in the reply to the notice, the accused Sri Santanu Nag has 

been mentioned as the Proprietor of M/S North Eastern Fertilizer Trading Co. 

However,  the learned defence counsel  has  submitted that  the notice  was 

drafted by the advocate of the accused. The reply was made in the same 

character  that  was  accorded  to  the  accused  by  the  complainant.  As  the 

complainant’s notice was addressed to M/S North Eastern Fertilizer Trading 

Co. and Sri Santanu Nag, Proprietor, hence the reply was given from that 

designation. 

The  learned  defence  counsel  has  further  submitted  that  the  cheque  in 

question itself contains the signatures of Sri Santanu Nag and Sri Sailendra 

Kumar Nath and, in fact, the cheque clearly discloses that they are partners 

in the firm. As such, the question of M/S North Eastern Fertilizer Trading Co. 

representing itself as a proprietorship firm does not arise at all. 

I have deliberated over the submissions made by both sides.

It  is well  understood that the power conferred upon the trial  court under 

section 319, CrPC, although discretionary, is not to be exercised in a routine 

manner. In a sense, it is an extraordinary power which should be used very 

sparingly  and  only  if  evidence  has  come  on  record  which  sufficiently 

establishes that the other person has committed an offence. A mere doubt 

about involvement of the other person on the basis of the evidence let in 
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before  the  court  is  not  enough.  The  Court  must  also  be  satisfied  that 

circumstances justify and warrant that other person be tried with the already 

arraigned accused. 

Let me start the discussion by pointing out that there is no dispute at this 

stage of the trial that M/S North Eastern Fertilizer Trading Co. is a partnership 

firm. Both parties have concurred on the same.

Now, 'Partnership' as defined in Section 4 of the Indian Partnership Act, 1932, 

is the relation between persons who have agreed to share the profits of a 

business carried on by all or any of them for the benefit of all. The section 

further makes it clear that a firm or partnership is not a legal entity separate 

and distinct from the partners. Firm is only a compendious description of the 

individuals who compose the firm. In a partnership, business is carried on by 

all or any of the partners. They share the profits and are jointly and severally 

responsible  for  the  liabilities  or  obligations  incurred  in  the  course  of  the 

business. Also, each partner is considered an agent of the other. 

The fact that a partnership concern is not a legal entity like a company but 

rather it is a group of individual partners has also been held by the Hon’ble 

Supreme Court in Comptroller and Auditor General v. Kamlesh Vadilal 

Mehta [(2003) 2 SCC 349].

However, the position of a partnership firm so far as Section 138 read with 

Section 141 of the NI Act is concerned appears to be altogether different 

from what has been discussed till now.

Subsection  (1)  of  Section  141  of  the  NI  Act  provides  that  if  a  person 

committing an offence under the section is a company, every person who, at 

the time offence was committed, was in charge of, and was responsible to, 

the company for the conduct of the business of the company, as well as the 
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company shall be deemed to be guilty of the offence and shall be liable to be 

proceeded against and punished accordingly. 

Subsection (2) of Section 141 of the NI Act further provides that where any 

offence  under  the  NI  Act  has  been  committed  by  a  company  and  it  is 

provided  that  the  offence  has  been  committed  with  the  consent  or 

connivance of, or is attributable to, any neglect on the part of, any director, 

manager, secretary or other officer of the company, such director, manager, 

secretary or other officer shall also be deemed to be guilty of that offence 

and shall be liable to be proceeded against and punished accordingly. 

The offender in section 138 of the NI Act is the drawer of the cheque. He 

alone would have been the offender thereunder if the Act did not contain 

other provisions. It is because of section 141 of the NI Act that penal liability 

under section 138 is  cast  on other  persons connected with the company. 

Three categories of persons can be discerned from the said provision who are 

brought  within  the  purview of  the penal  liability  through the legal  fiction 

envisaged in the section. They are: 

(1) The company,

(2) Everyone who was in charge of and was responsible for the business 

of the company,

(3) Any other person who is a director or a manager or a secretary or 

officer  of  the  company,  with  whose  connivance  or  due  to  whose 

neglect the company has committed the offence. 

The Legislature has thought fit to provide an Explanation to Section 141 of 

the NI Act and the plain reading of the expression “company” as used in Sub-

clause (a) of the explanation appended to Section 141 of the NI Act shows 

that it  is an inclusive of any body corporate, firm or “other association of 

individuals”. 
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Though the heading of Section 141 of the NI Act reads “offences by 

companies”  but  according  to  the  explanation  to  that  Section, 

“company” means “any body corporate and includes a firm or other 

association of individuals and “director”, in relation to a firm means 

“a partner in the firm”.

It  is  only the drawer of  the cheque, who can be held responsible for  an 

offence under Section 138 of the NI Act. Section 141 provides for constructive 

liability.  It  postulates  that  a  person,  in  charge  of  and  responsible  to  the 

company,  in  the  context  of  the  business  of  the  company,  shall  also  be 

deemed guilty of the offence. The drawer can be a company, a firm or an 

association of individuals, but only those directors, partners, or officers can 

be held responsible for the offence punishable under Section 138 of the NI 

Act, who are responsible to the company/firm for the conduct of its business.

Reverting  to  the case in  hand,  admittedly,  both  Sri  Santanu Nag and Sri 

Sailendra  Kumar  Nath  were  involved  in  the  business  of  the  firm.  The 

dishonoured cheque itself reveals the same. After all, it contains both of their  

signatures. This makes both Sri Santanu Nag and Sri Sailendra Kumar Nath 

the  drawers  of  the  cheque  in  question  and  by  necessary  implication 

responsible for an offence under section 138, NI Act, if prima facie materials 

are found against them.

At the expense of digressing from the point under discussion, let me point 

out that it is an established principle of law that the prosecution launched 

against only one of the partners of the partnership firm, without joining the 

partnership  firm,  cannot  be  maintainable.  Aneeta  Hada  v.  Godfather 

Travels & Tours Private Limited [(2012) 5 SCC 661]  is unequivocally 

clear on this point. 

That being the law, in the instant case, it is apparent that cognizance has 

been taken against both the firm as well as one of its partners, Sri Santanu 
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Nag. Thus, a dispute as to maintainability of the case does not arise at this 

stage.

As  the  complaint  was  filed  without  arraigning  one  of  the  partners  as  an 

accused,  the  question  that  really  requires  adjudication  at  this  stage  is 

whether the remaining partner, Sri Sailendra Kumar Nath can be summoned 

as an accused by invoking Sec. 319, CrPC or not.

As  pointed  out  at  the  inception  of  this  discussion,  section  319,  CrPC 

empowers the trial court to proceed against such person or persons for the 

offence which he or they appears or appear to have committed and issue 

process for the purpose. Now, cognizance against newly added accused has 

to be taken in the same manner in which cognizance was first taken of the 

offence against the earlier accused. 

I believe a recent reportable judgment of the Hon’ble Supreme Court in the 

case of N. Harihara Krishnan v. J. Thomas (Criminal Appeal No. 1534 

of 2017)  would be apposite here. The relevant portion of the judgment is 

reproduced below.

“By the nature of the offence under Section 138, of The Act, the first  
ingredient constituting the offence is the fact that a person drew a 
cheque.  The  identity  of  the  drawer  of  the  cheque  is  necessarily 
required  to  be  known  to  the  complainant  (payee)  and  needs 
investigation and would not normally be in dispute unless the person 
who is alleged to have drawn a cheque disputes that very fact. The 
other facts required to be proved for securing the punishment of the 
person who drew a cheque that eventually got dishonoured is that the 
payee of the cheque did in fact comply with each one of the steps 
contemplated  under  Section  138  of  The  Act  before  initiating 
prosecution. Because it is already held by this Court that failure to 
comply with any one of the steps contemplated under Section 138 
would not provide “cause of action for prosecution”. Therefore, in the 
context  of  a prosecution under Section 138,  the concept of  taking 
cognizance of  the offence but not  the offender is  not  appropriate. 
Unless  the  complaint  contains  all  the  necessary  factual  allegations 
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constituting each of the ingredients of the offence under Section 138, 
the Court cannot take cognizance of the offence. Disclosure of the 
name  of  the  person  drawing  the  cheque  is  one  of  the  factual 
allegations which a complaint is required to contain. Otherwise in the 
absence  of  any  authority  of  law  to  investigate  the  offence  under 
Section 138, there would be no person against  whom a Court can 
proceed.  There  cannot  be  a  prosecution  without  an  accused.  The 
offence  under  Section  138  is  person  specific.  Therefore,  the 
Parliament  declared  under  Section  142  that  the  provisions  dealing 
with taking cognizance contained in the CrPC should give way to the 
procedure prescribed under Section 142. Hence the opening of non-
obstante clause under Section 142.” 

In the instant case, Pet. No. 2122 is only a device by which the complainant 

is asking this court to take cognizance against Sri Sailendra Kumar Nath. I 

have already discussed herein that Sri Sailendra Kumar Nath is also a drawer 

of the cheque in question. But being a drawer of a dishonoured cheque does 

not by itself attract culpability under section 138, NI Act. It is incumbent upon 

the complainant to fulfil the conditions laid down in the proviso to Sec. 138 

NI Act prior to initiating the prosecution of the drawer. The rigours of Sec. 

138, NI Act cannot be bypassed to initiate prosecution.

In the instant case, no notice was sent to Sri Sailendra Kumar Nath. The 

learned counsel for the complainant has submitted that the complainant only 

found out about the partnership of Sri Sailendra Kumar Nath during cross-

examination and hence could not issue the statutory notice earlier. However, I 

am disinclined to countenance this line of argument. A bare perusal of the 

cheque in question reveals that it contains the signatures of 2 (two) persons. 

The cheque also makes it palpably clear that they were the partners in M/S 

North Eastern Fertilizer  Trading Co.  (The signatures were made upon the  

words  PARTNER  in  the  cheque).  As  such,  I  find  it  incredulous  that  the 

complainant did not know that the firm had 2 (two) partners. Surely, anyone 

in the complainant company- either the learned counsel who sent the notice 
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or any other person of authority- had read the cheque at least once prior to 

filing of the case.

At the same time, it is also true that in the reply notice it has been reflected  

that  Sri  Santanu  Nag  was  the  proprietor  of  M/S  North  Eastern  Fertilizer 

Trading Co. but as pointed out by the learned defence counsel, the reply was 

confined to answering the statements made by the complainant side. 

Now, in my considered opinion, the reply notice ought to have revealed that 

Sri Santanu Nag was a partner and not the proprietor of M/S North Eastern 

Fertilizer  Trading  Co.  But  nonetheless,  it  remains  quite  clear  that  the 

complainant company was aware of the nature of M/S North Eastern Fertilizer 

Trading  Co.  from  the  very  outset.  The  knowledge  of  the  complainant 

company is not dependent on the reply given by the counsel for the accused 

as it had the cheque with it all along.

The learned counsel for the complainant has also submitted that as the notice 

was sent to M/S North Eastern Fertilizer Trading Co., it can be construed that 

Sri Sailendra Kumar Nath had knowledge of the demand. Again, this line of 

argument is not backed up by the law in force. Clause (b) to the proviso of 

Section 138 mandates that the payee or the holder in due course must make 

a  demand  for  the  payment  of  the  cheque  amount  by  giving  a  notice  in 

writing,  to  the  drawer  of  the cheque  within  thirty  days  of  the  receipt  of 

information by him from the bank regarding the return of  the cheque as 

unpaid.  As  held  in  N.  Harihara  Krishnan  v.  J.  Thomas (supra),  the 

offence under section 138, NI Act is person specific. Hence, all the rigours 

laid down in the proviso to Section 138 must be fulfilled for each individual 

person. As Sri Sailendra Kumar Nath did not receive the statutory notice in 

question, no cause of action for filing a complaint against him ever rose. 
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As such, cognizance cannot be taken against Sri Sailendra Kumar Nath. By 

necessary implication, the prayer for impleading him as an accused in the 

case fails.

Situated thus, Pet. No. 2122 stands rejected.

Next Stage

Complainant  side  is  directed  to  take  steps  for  producing  its  remaining 

witnesses on the next date fixed.

Fix ……………… for further evidence of the complainant side. 


