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07.07.17 Complainant and the accused person are present.

Both  parties’  counsels  have  been  heard  on the  point  of  consideration  of 

charge. I have also gone through the evidence adduced before charge by the 

complainant side. 

At the stage of evidence before charge u/s 244, CrPC, the complainant side 

has adduced the evidence of 5 PWs. I have considered the same.

Evidence before Charge of the Complainant Side

The complainant, Smti Chaya Rani Das deposing as PW-1 has stated in her 

evidence u/s 244, CrPC that she filed the instant case seeking the return of 

her stridhan articles from her husband, Sri Trailokya Kr. Das. When she had to 

leave her matrimonial home on account of torture meted out to her, she left 

behind  her  stridhan  articles.  PW-1  has  added  that  she  got  her  stridhan 

articles back but she did not get the jewellery back. She has stated that she 

did not get a pair of bangles, a pair of ear-rings, a necklace, a chain and a 

kecha pat set and also her certificates.

The  complainant’s  father,  Sri  Birendra  Kr.  Das  came  in  as  PW-2.  He  has 

corroborated  the  claims  of  PW-1  that  some  of  her  stridhan articles  were 

recovered as per court order but a kecha pat set, gold ring, gold chain, gold 

necklace, gold ear-rings and educational certificates could not be recovered. 

PW-3, Sri Jatindra Nath Das, PW-4, Sri Hira Kr. Das and PW-5, Sri Hiranya Kr. 

Das have also deposed to the same effect.

Consideration of Charge:

It  is  pertinent  to  mention  here  that  the  satisfaction  that  the  trial  court 

requires to have as per the mandate of Section 245 of Criminal Procedure 

Code, is to see, if after taking all the evidence before charge, a case has been 

made out which, if unrebutted, would warrant the conviction of the accused 

or not. If the evidence before charge would not warrant the conviction of the 

accused, the trial court has to discharge the accused. 
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However, if a strong suspicion is founded upon the materials in the evidence 

under section 244, CrPC, then the court may form a presumptive opinion as 

to the existence of the factual ingredients constituting the offence alleged 

and frame a formal charge against the accused. 

On  perusal  of  the  evidence  adduced  before  charge,  it  appears  that  the 

prosecution’s contention is that the complainant at the time of leaving her 

matrimonial home left behind her stridhan articles and the same had to be 

recovered  through  the  issuance  of  a  search  warrant.  However,  the 

complainant  side  has  alleged  that  certain  gold  jewellery,  clothes  and 

educational certificates could not be recovered.

Before proceeding to analyse the facts of the case, I find it pertinent to 
mention the following observation of the Hon’ble Supreme Court of India as 
to the nature of stridhan property. The Hon’ble Supreme Court observed in 
the case of Pratibha Rani v Suraj Kumar & Anr reported in AIR 1985 SC 
628, as follows:

“The position of stridhan of a Hindu married woman's property during 
coverture  is  absolutely  clear  and  unambiguous;  she  is  the  absolute 
owner of such property and can deal with it in any manner she likes - 
She may spend the whole of it or give it away at her own pleasure by 
gift or will without any reference to her husband. The entrustment to 
the husband of the stridhan property is just like something which the 
wife keeps in a bank and can withdraw any amount whenever she likes 
without any hitch or hindrance.” 

Thus, it is quite clear that the complainant is the absolute owner of her 
stridhan articles - the only caveat to it is that the articles must be stridhan 
articles stricto sensu.  

Now, for criminal breach of trust of the stridhan articles, there must be 
dishonest misappropriation of the same by the accused person or he must 
convert them to his own use. The fundamental core of the offence of criminal 
breach of trust is that the property must be entrusted or the dominion of the 
property should be given to the trustee. The Hon’ble Supreme Court of India 
in the case of Chelloor Manaklal Narayan Ittiravi Nambudiri v. State 
of Travancore reported in AIR 1953 SC 478, observed as follows

“to constitute an offence of criminal breach of trust it is essential that 
the prosecution must prove first of all that the accused was entrusted 
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with some property or with any dominion or power over it - It follows 
almost axiomatically from this definition that the ownership or 
beneficial interest in the property in respect of which criminal 
breach of trust is alleged to have been committed, must be in 
some person other than the accused and the latter must hold 
it on account of some person or in some way for his benefit.”

(emphasis supplied)

Reverting to the case in  hand,  on perusal  of  the evidence before  charge 

adduced  by  the  complainant  side,  it  is  seen that  none of  the PWs have 

deposed that the complainant (PW-1) or her family members entrusted the 

accused person with the complainant’s stridhan property. However, having 

regard to the prevailing mores in an orthodox Hindu family, it may 

be presumed that as the head of the family, the accused person had 

dominion over the complainant’s stridhan property.

That being said, having dominion over the property alone does not suffice. 

There is not a single assertion from the PWs that the complainant or her  

family members tried to get the stridhan articles back or initiated any overt 

efforts in this regard. 

It is true that most of the stridhan articles were recovered on the basis of the 

search  warrant  issued  by  this  court  but  there  is  no  evidence  on  record 

whatsoever  to  suggest  that  the  accused  person  ever  attempted  to 

misappropriate or convert to his own use the stridhan property belonging to 

the complainant. The complainant and her witnesses have only mentioned 

that at the time of her departure from her matrimonial home, those articles 

got left behind. 

In the absence of any evidence to the effect that the accused person had 

misappropriated the ‘recovered’ stridhan articles or had converted them to his 

own  use  or  that  he  had  deliberately  refused  to  return  the  same  to  the 

complainant, the ingredients of criminal breach of trust in relation to those 

articles are not made out against the accused person.
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But then again, as pointed out by the learned counsel for the complainant, 

there is  still  the question of  criminal  breach of  trust  as to gold jewellery,  

kecha pat set and educational testimonials that were not recovered. 

I have deliberated over this aspect. However, I have found no evidence, oral 
or documentary, to suggest that those articles were given as dowry/stridhan 
at the time of the marriage in the first place. In fact, the educational 
certificates do not even find mention in the list appended to the complaint. 
Moreover, there is no evidence whatsoever to substantiate the complainant’s 
claim of ownership over the unreturned articles. In such a situation, the very 
edifice of the offence under section 406, Indian Penal Code, is shattered. 

Situated  thus,  it  seems that  the  prosecution  has  failed  to  make  out  any 

conspicuous ingredient of the offence under section 406, Indian Penal Code 

against the accused person vis a vis the stridhan articles- whether the ones 

that were recovered or the ones which were allegedly not recovered.

Hence, in light of the above discussion, it is my considered opinion, that the 

evidence before charge as laid down in this case, even if unrebutted, would 

not warrant the conviction of the accused person. 

Accordingly, the accused person, Sri Trailokya Kr. Das is discharged from all 

liabilities in this case. His bail bonds are extended for a period of six months.

The custody of the stridhan articles recovered through the execution of the 

search warrant in the instant case is hereby made absolute in favour of Smti 

Chaya Rani Das.

The instant case is disposed of accordingly.


