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18.08.17 Today is fixed for necessary order on whether there are sufficient grounds 

for proceeding u/s 7 of Specified Bank Notes (Cessation of Liabilities) Act,  

2017 against Chandra Baishya, Jadav Deka and Pradip Deka.

It is pertinent to mention here that the aforementioned persons had filed 

petition No.1866 on 29.07.2017 stating that the Investigating Officer of 

the case who filed the police report has not complied with section 155(2) 

Cr.P.C.  as  the  offence  u/s  7  of  Specified  Bank  Notes  (Cessation  of 

Liabilities) Act, 2017 is non-cognizable and the I.O. did not obtain any 

order  from a Magistrate  for  conducting  the  investigation.  The learned 

counsel  representing  them  had  submitted  that  the  case  is  not 

maintainable in the eyes of law. 

It  was  held  by  order  dated  29.07.2017  that  the  petition  was  not 

maintainable. However, I have taken stock of the points of law raised in 

this regard.

At the very outset, let me point that the offence u/s 7 of Specified Bank 

Notes (Cessation of Liabilities) Act, 2017 carries a sentence of fine which 

may extend to ten thousand rupees or five times the amount of the face 

value of the specified bank notes involved in the contravention, whichever 

is higher. As the Act does not disclose whether the offence is cognizable 

or not, I turn to the First Schedule of Cr.P.C. 

As per the First Schedule, offences punishable with only fine are non-

cognizable.  That  makes  the  offence  u/s.  7  of  Specified  Bank  Notes 

(Cessation of Liabilities) Act, 2017 non cognizable.

It is true that for the investigation of a non-cognizable offence, the order 

of a Magistrate is a must. But the quintessential question that arises is  

what happens if  the IO did not obtain an order u/s 155(2),  CrPC but 

conducts an investigation and files a report.
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There is a judgment of the Hon’ble Tripura High Court reported on 2015 (1) 

GLD 313 (Tri) wherein it  has  been observed that  that  the provisions of 

Section 155 of CrPC are mandatory in nature and non-compliance of Section 

155(2)  of  the  Code  renders  investigation  beyond  jurisdiction-  cognizance 

taken by court on police report of such unlawful investigation is liable to be 

rejected.

However, it is pertinent to point out herein that in the case of H.N. Rishbud 

vs. State of Delhi reported in  AIR 1955 SC 196, the Hon’ble Supreme 

Court inter-alia observed as under:

“A defect or illegality in investigation, however serious, has no 
direct bearing on the competence or the procedure relating to 
cognizance or trial. No doubt a police report which results from 
an  investigation  is  provided  in  Section  190,  Cr.P.C.  as  the 
material  on  which  cognizance  is  taken.  But  it  cannot  be 
maintained  that  a  valid  and  legal  police  report  is  the 
foundation of the jurisdiction of the Court to take cognizance...

While  no  doubt,  in  one  sense,  Clauses  (a),  (b)  and  (c)  of 
Section  190(1)  are  conditions  requisite  for  taking  of 
cognizance,  it  is  not  possible  to say that  cognizance on an 
invalid  police  report  is  prohibited and is  therefore  a  nullity. 
Such an invalid report may still fall either under Clause (a) or 
(b) of Section 190(1), (whether it is the one or the other we 
need not pause to consider) and in any case cognizance so 
taken is only in the nature of error in a proceeding antecedent 
to the trial...

If,  therefore,  cognizance is in fact taken, on a police report 
vitiated by the  breach of  a  mandatory  provision  relating to 
investigation, there can be no doubt that the result of the trial 
which follows it cannot be set aside unless the illegality in the 
investigation  can  be  shown  to  have  brought  about  a 
miscarriage of justice...”

Thus, it is quite clear that even if investigation was invalid for want of order 

of the Magistrate under Section 155(2) of Cr.P.C, the police report based upon 

such an investigation is not nullified and does not become non est 
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merely on account of this procedural lapse in the investigation and it is very 

much permissible for the Court to take cognizance even of a non-cognizable 

offence on the basis of the materials collected during such an investigation, 

unless some prejudice is shown to have been caused to the accused for want 

of requisite order under Section 155(2) of Cr.P.C.

In my considered opinion, the foundation of the jurisdiction of a Magistrate 

for taking cognizance of an offence does not depend upon the validity or 

otherwise of an investigation carried out by the police. It depends only upon 

the set of facts and circumstances placed before the Court from which the 

Court  comes  to  a  conclusion  that  they  constitute  the  commission  of  an 

offence. It  would,  therefore,  not be correct  to say that cognizance on an 

invalid police report is prohibited necessarily in law and is, therefore, a nullity.

Let me add here that where a police officer carries investigation into a non-

cognizable offence, without the order of the Magistrate, and files a charge 

sheet, such a charge sheet can be treated as a complaint. The explanation to 

Sec. 2 (d) of Cr.P.C. makes it possible for the Court to take cognizance of a 

non-cognizable offence even on the basis of a police report, by treating it as 

a complaint. 

The police officer, who is a public servant, is competent to make a complaint 

and there is nothing in law which prevents a Court from taking cognizance on 

a complaint made by a police officer,  if  it  discloses the commission of an 

offence.

Thus, in light of the aforementioned discussion, it has become abundantly 

clear  that  the  investigation  and  subsequent  filing  of  police  report  in 

connection with a non-cognizable offence without prior order of a Magistrate 

does not preclude a Magistrate from taking cognizance of the offence. The 

Magistrate can take cognizance by treating the police report as a complaint.

 
Reverting to the case in hand, it is seen that a Non-FIR case was registered 

in relation to the offence u/s 7 of Specified Bank Notes (Cessation of 
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Liabilities) Act,  2017 when Chandra Baishya, Jadav Deka and Pradip Deka 

were apprehended on 20.05.2017 by a team of BI (EO) officials with Rs.94.39 

lakhs in old denomination notes of Rs. 500/- and Rs. 1000/-. Subsequently, 

Charge-Sheet was submitted against Chandra Baishya, Jadav Deka and Pradip 

Deka for an  offence  u/s 7 of Specified Bank Notes (Cessation of Liabilities) 

Act, 2017.

I have considered all aspects and guided by the aforementioned discussion, 

the police report submitted by the Officer-in-Charge, BI (EO) Police Station is 

hereby treated as a complaint. As the complaint has been filed by a public 

servant in writing in the discharge of his official duties, his examination u/s 

200, CrPC is dispensed with. Cognizance of an offence u/s 7 of Specified Bank 

Notes (Cessation of Liabilities) Act, 2017 is taken. 

Upon consideration of the materials on record, I am of the opinion that there 

are sufficient grounds for proceeding against Chandra Baishya, Jadav Deka 

and Pradip Deka for an offence u/s 7 of Specified Bank Notes (Cessation of 

Liabilities) Act, 2017.

Accordingly, issue summons to them. Office shall take steps.

Fix 06.11.2017 for Appearance.

                                              


