
C.R. Case No. 532c of 2014

ORDER

24.04.17 Complainant is absent with steps vide Pet. No. 397. His absence is condoned 

for the day.

Today is fixed for necessary order as to whether there are sufficient grounds 

for proceeding u/s 204, CrPC in the instant case.

Background

It is pertinent to mention here that the instant case was initially dismissed u/s 

203, CrPC by my learned predecessor in office. Aggrieved by this order, the 

complainant side approached the Hon’ble Court of Sessions and invoked its 

revisional jurisdiction.

The Hon’ble Revisional Court was pleased to set aside the order and directed 

issuance of summons to Sri Makhan Lal Bhattewala and Sri Dinesh Goyal.

Thereafter, vide judgment and order dated 08.03.2017, the Hon’ble Gauhati 

High Court was pleased to set aside the issuance of summons and directed 

this court to pass appropriate order afresh after considering the materials in 

the complaint, the statements of the complainant as well as his witnesses.

I have already heard the learned counsel for the complainant and  

perused the Case Record.

Allegation

At the outset, let me point out that Sri Pawan Modi (complainant) has filed 

the instant case against Sri  Makhan Lal Bhattewala and Sri  Dinesh Goyal. 

From the materials on record and after considering the statements of the 

complainant  and  his  witnesses,  it  appears  that  the complainant  is  a  coal 

trader. Sri Makhan Lal Bhattewala and Sri Dinesh Goyal placed an order to the 

complainant  to  supply  coal  to  them  in  Punjab.  Though  the  complainant 

fulfilled  his  terms  of  the  agreement,  Sri  Makhan  Lal  Bhattewala  and  Sri 

Dinesh Goyal did not pay the consideration for the same. Further, they did not 

deliver the C-Form as per their agreement. Eventually, when the complainant 

approached them in Punjab, they threatened him.
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Findings of My Learned Predecessor

Now, my learned predecessor-in-office observed that the dispute is  purely 

civil in nature.

Findings of the Hon’ble Revisional Court

However, the Hon’ble Revisional Court has observed in its judgment that the 

allegations leveled by the complainant fall  within the ambit of cheating as 

defined in section 415, IPC and the same cannot be brushed aside by holding 

that the dispute was of civil nature.

Findings of the Hon’ble High Court

At the same time, let me point out that the Hon’ble High Court has quashed 

the judgment passed by the Hon’ble Revisional Court and has been pleased 

to direct this court to decide the matter afresh considering the observations 

made  by  the  Hon’ble  Revisional  Court.  But  the  Hon’ble  High  Court  has 

prohibited this court from making them the basis or the guiding principle for 

deciding the matter.

Pursuant to the Hon’ble High Court’s order, I am hereby deciding  

the matter afresh.

Let me first cite the already established principle of law that at the time of 

issuance of process, the trial court only has to see if the allegations taken at 

face value amount to an offence or not.  [Iridum India Telecom Ltd v 

Motorola Inc. and Ors reported in (2011) 1 SCC 74]. 

If  the statements  recorded on oath  u/s  200,  CrPC and the result  of  the 

inquiry u/s 202, CrPC make out prima facie ingredients of an offence against 

the person made an accused in the case, the Magistrate trying the case has 

to issue process against him.

Now,  the  quintessential  question  that  arises  is  whether  the  failure  of  Sri 

Makhanlal Bhattewala and Sri Dinesh Goyal to pay the consideration for the 

coal and to deliver the C-Form as agreed upon amounts to an offence or not.
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In my considered opinion, the failure to fulfill a valid agreement only amounts 

to a breach of contract. Hence, the reliefs for the complainant for the breach 

of the said agreement- whether it be damages or specific performance of the  

agreement or any other relief- would lie before a civil  court of competent 

jurisdiction. 

I hasten to add here that just because a civil remedy is available, a criminal 

remedy is not extinguished. After all, both are not mutually exclusive. [M/S 

Medchl  Chemicals  Pharma P.  Ltd  vs  M/S Biological  E.  Ltd.  & Ors 

reported in AIR 2000 SC 1869]. 

However, the complainant must be able to make out prima facie materials of 

an offence against the person named as accused in the complaint. 

Reverting to the case in hand, it is quite clear that no prima facie materials of 

criminal breach of trust as alleged by the complainant are made out. 

The coal that was supplied by the complainant to Sri Makhanlal Bhattewala 

and Sri Dinesh Goyal was supplied pursuant to a sale-purchase agreement. 

Hence, the same cannot be treated as an entrustment. In an entrustment, 

the person making the entrustment continues to be the owner. Here, going 

by the face value of the statements of the complainant and his witnesses, it 

appears that the ownership of the coal had already been transferred to Sri 

Makhanlal  Bhattewala  and  Sri  Dinesh  Goyal.  Thus,  where  there  is  no 

entrustment, the question of dishonest misappropriation of the same does 

not arise. Accordingly, it is apparent that the ingredients of criminal breach of 

trust are not made out in the instant case.

As for the offence of cheating, I am of the opinion that the failure to pay the 

consideration for  the coal  and to deliver  the C-Form does not amount  to 

cheating notwithstanding the  claims of the complainant. Let me enunciate 

why.

Mere breach of contract cannot give rise to criminal prosecution for cheating 

unless fraudulent or dishonest intention is shown right at the beginning of the 

Page 3 of 5



C.R. Case No. 532c of 2014

ORDER

transaction,  that  is,  at  the  time  when  the  offence  is  said  to  have  been 

committed. Therefore it is the intention which is the gist of the offence. To 

hold  a  person  guilty  of  cheating  it  is  necessary  to  show  that  he  had 

fraudulent or dishonest intention at the time of making the promise. From his 

mere  failure  to  keep  up  promise  subsequently  such  a  culpable  intention 

cannot be presumed.

In  relation  to  the  case in  hand,  there  is  no material  to  suggest  that  Sri 

Bhattewala  and  Sri  Goyal  had  any  dishonest  intention  at  the  time  of 

approaching  the  complainant  seeking  delivery  of  coal.  In  fact,  on  going 

through the complaint, it is seen that there had been a few initial transactions 

between the complainant and Sri Bhattewala and Sri Goyal. The complainant 

has himself claimed that for those transactions, Sri Bhattewala and Sri Goyal 

paid the necessary consideration and also sent the C-Forms. It was only for 

the dispatch worth Rs. 25,92,336/- (Twenty Five Lakhs Ninety Two Thousand 

Three Hundred and Thirty Six Rupees) supplied for the period up to June, 

2012 that Sri Bhattewala and Sri Goyal failed to fulfill their side of the terms.

As discussed earlier, this is a clear case of breach of contract. Any grievance 

that the complainant has can be settled through a civil suit in a competent 

court. Criminal liability cannot be fastened for the same.

As for the offence of criminal intimidation, as rightly observed by my learned 

predecessor in office, the same allegedly occurred in Punjab and is beyond 

the territorial jurisdiction of this court.

In the end, let me quote the observation made by the Hon’ble Supreme Court 

in the case of  G. Sagar Suri vs. State of UP reported in (2000) 2 SCC 

636.

"It is to be seen if a matter, which is essentially of civil nature, has 
been given a cloak of criminal offence. Criminal proceedings are 
not a short cut of other remedies available in law. Before issuing 
process, a criminal court has to exercise a great deal of caution. 
For the accused it is a serious matter……”
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Taking cue from the wisdom of the Hon’ble Supreme Court, I have come to 

form the opinion that, on the basis of the materials in the complaint, the 

initial  deposition of the complainant as well  as the inquiry u/s 202, CrPC, 

there  appear  no  sufficient  grounds  for  proceeding  against  Sri  Makhanlal 

Bhattewala and Sri Dinesh Goyal under any penal provision.

Accordingly, the complaint is dismissed u/s 203, CrPC.
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