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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 
 

C.R. Case No:  2716c of  2014 

u/s 138, Negotiable Instruments Act 

Gupta Hardware Private Limited  

(Represented by  

Sri Manab Lahkar)     .…..        Complainant 

versus 

Sri Basanta Kalita 

Proprietor of M/S Bee-Kay Enterprise 

Having his residence at 

J K Avtar Complex, Naharani Path, Basistha Road, Dispur 

And 

House No. 1 H, Krishna Plaza, Bonphool Nagar Path, 

Guwahati.       ……              Accused 
 
Present: Sri Sarfraz Nawaz, A.J.S. 

     Evidence recorded on :       05.08.16 
10.03.17 

     Arguments heard on   :      20.09.17 

     Judgment delivered on:      04.10.17 

Appearing for the Complainant :       Sri C. S. Roy, Smti P. Borgohain 

Appearing for the Accused  :       Smti P. Chakraborty, Smti K. Khan 
 

JUDGMENT 

1. The accused person, Sri Basanta Kalita, has stood trial for an offence 

punishable under section 138, Negotiable Instruments Act, 1881, (hereinafter 

called the Act) as leveled against him by the complainant, Gupta Hardware 

Private Limited.  

Allegation 

2. The facts as brought on record by the complainant are as follows. The 

accused, Sri Basanta Kalita, the proprietor of M/S Bee-Kay Enterprise purchased 

13,780 (Thirteen Thousand Seven Hundred and Eighty) kgs of GCI Sheets from 
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the complainant company. The complainant company issued Invoice No. GHL/14-

15/R/0277 dated 29.05.2014 for Rs.9,45,000/- (Nine Lakhs and Forty Five 

Thousand Rupees) to the accused. 

3. Towards the payment of this amount, the accused issued Cheque No. 

005858 dated 30.05.2014 drawn on the Union Bank of India, Basistha Road 

Branch. The complainant deposited the cheque in The Assam Co-Operative Apex 

Bank Ltd., Dispur but the cheque was dishonoured on the ground of payment 

being stopped by the drawer. 

4. Thereafter, on 19.08.2014, the complainant sent a demand notice to 

the accused demanding payment of Rs.9,45,000/- (Nine Lakhs and Forty Five 

Thousand Rupees). However, the accused despite receiving the notice never paid 

the cheque amount. As such, the complainant lodged the instant complaint. 

Cognizance and Trial 

5. The complainant filed the complaint before the Hon’ble Chief Judicial 

Magistrate, Kamrup (M) in relation to the aforesaid allegations. Cognizance of an 

offence under section 138 of the Act was taken and processes were issued 

against the accused, Sri Basanta Kalita accordingly. On appearance of the 

accused person, the particulars of offence under section 138 of the Act were 

explained to him to which he pleaded not guilty and claimed to be tried.  

6. During the trial, the complainant’s representative, Sri Manab Lahkar, 

examined himself as the sole prosecution witness. The complainant side also 

exhibited 9 (nine) documents. The accused person was then examined under 

section 313, Criminal Procedure Code. The accused has taken the plea that the 

cheque was issued as a security cheque. The defence, however, failed to adduce 

any evidence.  

7. I have heard the arguments put forward by both sides. 

POINTS FOR DETERMINATION 

8. I have framed the following points for determination in order to arrive 

at a definite finding as regards the dispute in this case. 
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a. Whether the accused issued Cheque No. 005858 (Ext 4) in favour 
of the complainant for the discharge of his legally enforceable 
debt or liability?  

b. Whether Ext 4 was dishonoured on account of payment being 
stopped by the accused?  

c. Whether the accused received the demand notice issued by the 
complainant regarding the dishonour of the cheque?  

d. Whether the accused failed to repay the cheque amount to the 
complainant within the stipulated period? 

e. Whether the accused has committed the offence under section 
138 of the Act? 

DECISIONS AND REASONS THEREOF 

Whether the accused issued Cheque No. 005858 (Ext 4) in favour of the 

complainant for the discharge of his legally enforceable debt or 

liability?  

 
9. The complainant’s representative (PW-1), Sri Manab Lahkar, in his 

evidence on affidavit, has reiterated the allegations made by the complainant in 

its complaint.  

 
10. PW-1 has produced the Power of Attorney to file the case on behalf of 

the complainant as Ext-1. He has also produced the Resolution of the Board 

Meeting of the complainant company (Ext-2) whereby he has been authorized to 

prosecute cases on behalf of the complainant. Thus, in light of Ext-1 and Ext-2, it 

is clear that PW-1 is competent to prosecute the accused in the instant case. 

 
11. Ext- 3 is the invoice for the purchase made by the accused. Ext- 4 is 

the dishonoured cheque. Ext- 5 is the cheque deposit slip. Ext- 6 is the cheque 

return memo. Ext-7 is the Demand Notice. Ext-8 and Ext-9 are the Postal 

Receipts.  

 
12. Per contra, the accused person has denied having a liability of 

Rs.9,45,000/- (Nine Lakhs and Forty Five Thousand Rupees) towards the 

complainant. He has claimed that the cheque was issued as a security.  
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13. Thus, it appears that the accused has admitted to the issuance of the 

concerned cheque (Ext-4). But he has denied the existence of any liability 

towards the complainant. 

 
14. The defence has stressed repeatedly that the cheque was issued as a 

security cheque. The learned counsel for the accused has cited the case of 

Indus Airways Pvt. Ltd & Ors v. Magnum Aviation Pvt. Ltd & Anr 

reported in 2014 (2) Crimes (SC) 105. The learned counsel has argued that 

as there was no liability of the accused towards the complainant, the cheque 

cannot be said to have been drawn for an existing debt or liability.  

 
15. I have gone through the aforementioned judgment. The Hon’ble 

Supreme Court has held therein that where payment was made by cheque in the 

nature of advance payment, it indicates that at the time of drawal of cheque, 

there was no existing liability and as such no offence was made out.  

 
16. But, in a recent judgment [Sampelly Satyanarayana Rao v. 

Indian Renewable Energy Development Agency Limited reported in 

(2016) 10 SCC 458], the Hon’ble Supreme Court has had the occasion to 

analyze the judgment of Indus Airways (supra). The Hon’ble Supreme Court 

has made it abundantly clear that the culpability under section 138 of the Act is 

only extinguished when the dishonoured cheque was issued for the purpose of 

an advance payment. 

 
17. In relation to the instant case, there is nothing on record to suggest 

that the cheque issued by the accused was in the nature of advance payment. In 

fact, PW-1 has produced the invoice (Ext- 3) for the transaction with the 

accused. The defence has done nothing to disprove its genuineness. Mere 

putting of suggestions during cross-examination denying liability does not suffice 

in rebutting the prosecution’s case, more so when Section 139 of the Act lays 

down a presumption of law in favour of the cheque holder. 

Sec. 139. Presumption in favour of holder 

It shall be presumed, unless the contrary is proved, that the 
holder of a cheque received the cheque of the nature referred to 
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in section 138 for the discharge, in whole or in part, of any debt 
or other liability. 

 
18. This is a presumption of law and as such, this court is duty bound to 

raise the presumption that Ext- 4 was issued by the accused towards discharging 

his liability of Rs.9,45,000/- (Nine Lakhs and Forty Five Thousand Rupees) 

towards the complainant.  

 
19. However, let me also point out that the presumption under Section 

139 of the Act is a rebuttable presumption; it is upto the accused to prove that 

the cheque in question had not been issued in discharge of a debt or liability.  

 
20. Now, the question arises as to how the accused shall discharge this 

burden. In this context, the Hon’ble Supreme Court’s judgment in the case of 

Rangappa v. Sri Mohan reported in (2010) 11 SCC 441 is germane: 

“Section 139 of the Act is an example of a reverse onus clause 
that has been included in furtherance of the legislative objective 
of improving the credibility of negotiable instruments. 
While Section 138 of the Act specifies a strong criminal remedy in 
relation to the dishonour of cheques, the rebuttable presumption 
under Section 139 is a device to prevent undue delay in the 
course of litigation. However, it must be remembered that the 
offence made punishable by Section 138 can be better described 
as a regulatory offence since the bouncing of a cheque is largely 
in the nature of a civil wrong whose impact is usually confined to 
the private parties involved in commercial transactions. In such a 
scenario, the test of proportionality should guide the construction 
and interpretation of reverse onus clauses and the 
accused/defendant cannot be expected to discharge an unduly 
high standard of proof. In the absence of compelling justifications, 
reverse onus clauses usually impose an evidentiary burden and 
not a persuasive burden. Keeping this in view, it is a settled 
position that when an accused has to rebut the presumption 
under Section 139, the standard of proof for doing so is that of 
`preponderance of probabilities'. Therefore, if the accused is able 
to raise a probable defence which creates doubts about the 
existence of a legally enforceable debt or liability, the prosecution 
can fail. As clarified in the citations, the accused can rely on the 
materials submitted by the complainant in order to raise such a 
defence and it is conceivable that in some cases the accused may 
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not need to adduce evidence of his/her own. 
 
21. Thus, the prosecution can fail if the accused is able to raise a 

probable defence which creates doubts about the existence of a legally 

enforceable debt or liability. 

 
22. Reverting to the case in hand, it is seen that the accused did not 

adduce any evidence to rebut this presumption. The defence could have relied 

on the evidence available on record to rebut the presumption. However, on 

perusal of the cross-examination of PW-1, it is seen that the defence has done 

precious little other than to give suggestions to him which have been stoutly 

denied by him. Situated thus, it is all but clear that the defence has failed to 

shoulder the burden of rebutting the presumption raised against it. 

 
23. As for the plea that the cheque in question was only a security 

cheque, let me point out here that the words "security cheque" do not 

necessarily disprove the case against the accused. The expression 

"security cheque" is not a statutorily defined expression in the Act. Moreover, 

the Act does not per se carve out an exception in respect of a “security cheque”.  

 
24. In the case of I.C.D.S. Ltd. v. Beena Shabbir & Anr. reported in 

AIR 2002 SC 3014, the Hon’ble Supreme Court has observed as follows. 

“…..The commencement of the Section stands with the words 
"Where any cheque". The above noted three words are of 
extreme significance, in particular, by reason of the user of the 
word "any" the first three words suggest that in fact for whatever 
reason if a cheque is drawn on an account maintained by him with 
a banker in favour of another person for the discharge of any debt 
or other liability, the highlighted words if read with the first three 
words at the commencement of Section 138, leave no manner of 
doubt that for whatever reason it may be, the liability under this 
provision cannot be avoided in the event the same stands 
returned by the banker unpaid. The legislature has been careful 
enough to record not only discharge in whole or in part of any 
debt but the same includes other liability as well….” 

 
25. Thus, even if it is presumed that the cheque in question (Ext-4) was 

issued as a security cheque, it will still come under the ambit of Section 138 of 
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the Act. Moreover, the defence has not produced any evidence to suggest that 

the cheque in question (Ext-4) was never meant to be presented for 

encashment. A mere claim to that effect does not rebut the presumption under 

section 118 (a) of the Act that every negotiable instrument is made or drawn for 

consideration. 

 
26. In light of the aforesaid discussion, it has become clear as a crystal 

that the accused issued Ext-4 in favour of the complainant for the discharge of 

his legally enforceable debt or liability. Hence, this point is decided in the 

affirmative.  

Whether Ext-4 was dishonoured on account of payment being stopped 

by the accused?  

 
27. The cheque return memo (Ext-6), reveals that the accused had 

stopped the payment of the cheque. On perusal of the statement of the accused 

recorded under section 313, Criminal Procedure Code, it is found that the 

accused has admitted that Ext-4 was dishonoured due to stoppage of payment 

on his part. Thus, this point being admitted is decided in the affirmative. 

Whether the accused received the demand notice issued by the 

complainant regarding the dishonour of the cheque?  

28. PW-1 has deposed that after the dishonour of Ext-4, a demand notice 

was issued by registered post in respect of the dishonour of the said cheque. The 

copy of the notice has been produced and marked as Ext-7. PW-1 has also 

produced the postal receipts by which the said notice was issued to the accused 

and the same have been marked as Ext-8 and Ext-9.  

29. I have perused the above exhibits and there is nothing on record to 

doubt or disbelieve their genuineness. The accused has, however, denied the 

factum of receiving the said demand notice. In such a situation, I seek guidance 

from the judgment of the Hon’ble Supreme Court in the case of C.C. Alavi Haji 

Vs Palapetty Muhammad & Anr reported in (2007) 6 SCC 555 wherein it 

has been held:  



8 
 

“According to Section 114 of the (Evidence) Act, read with 
illustration (f) thereunder, when it appears to the Court that the 
common course of business renders it probable that a thing would 
happen, the Court may draw presumption that the thing would 
have happened, unless there are circumstances in a particular 
case to show that the common course of business was not 
followed. Thus, Section 114 enables the Court to presume the 
existence of any fact which it thinks likely to have happened, 
regard being had to the common course of natural events, human 
conduct and public and private business in their relation to the 
facts of the particular case. Consequently, the court can presume 
that the common course of business has been followed in 
particular cases. When applied to communications sent by post, 
Section 114 enables the Court to presume that in the common 
course of natural events, the communication would have been 
delivered at the address of the addressee. But the presumption 
that is raised under Section 27 of the G.C. Act is a far stronger 
presumption. Further, while Section 114 of Evidence Act refers to 
a general presumption, Section 27 refers to a specific 
presumption. For the sake of ready reference, Section 27 of G.C. 
Act is extracted below: 

 
27. Meaning of service by post - Where any Central Act or 
Regulation made after the commencement of this Act 
authorizes or requires any document to be served by post, 
whether the expression served by post, whether the 
expression serve or either of the expressions give or send or 
any other expression is used, then, unless a different intention 
appears, the service shall be deemed to be effected by 
properly addressing, pre-paying and posting by registered 
post, a letter containing the document, and, unless the 
contrary is proved, to have been effected at the time at which 
the letter would be delivered in the ordinary course of post. 

Section 27 gives rise to a presumption that service of notice has 
been effected when it is sent to the correct address by registered 
post. In view of the said presumption, when stating that the 
notice has been sent by registered post to the address of the 
drawer, it is unnecessary to further aver in the complaint that in 
spite of the return of the notice unserved, it is deemed to have 
been served or that the addressee is deemed to have knowledge 
of the notice. Unless and until the contrary is proved by the 
addressee, service of notice is deemed to have been effected at 
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the time at which the letter would have been delivered in the 
ordinary course of business.”  

30. The postal receipts (Ext-8 and Ext-9) show that the notice was sent 

by registered post duly prepaid and addressed to the accused. It was sent on 

19.08.2014. As such, I am of the opinion that the complainant has discharged its 

burden to show that the notice was duly sent. Hence, this court will have to 

presume that the notice was delivered to the accused. But this is a rebuttable 

presumption. So, the burden has shifted to the accused to rebut the same but it 

is quite evident that he has done nothing to rebut the presumption.  

31. So considering the above, it is held that the accused duly received the 

demand notice. Hence, this point is also decided in the affirmative. 

Whether the accused failed to repay the cheque amount to the 

complainant within the stipulated period?  

32. There is no material on record or any plea taken by the defence to 

suggest that the accused had paid the cheque amount. Hence, this point is 

also decided in the affirmative. 

Whether the accused has committed the offence under section 138 of 

the Act? 

 
33. Let me sum up the findings of the discussion made above. It has 

become clear that a liability of Rs.9,45,000/- (Nine Lakh and Forty Five Thousand 

Rupees) towards the complainant had accrued on the accused, Sri Basanta 

Kalita, in connection with the purchase of GCI Sheets.  

 
34. The accused had issued the cheque in question (Ext-4) in discharge of 

this liability. The cheque was issued on 30.05.2014. The cheque was submitted 

for encashment but was dishonoured on account of stoppage of payment. The 

cheque was returned vide return memo (Ext-6) on 11.08.2014.  

 
35. At this juncture, let me point out that dishonour of a cheque on 

account of payment being stopped by the drawer also attracts culpability under 

section 138 of the Act.  
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36. The demand notice (Ext-7) is dated 19.08.2014 and as revealed from 

Ext-8 and Ext-9 (postal receipts), it was issued on that very day that is within 30 

(thirty) days of receiving information of the dishonour. Now, there is no material 

on record or for that matter any plea taken by the defence that the accused has 

paid the amount after receiving the demand notice.  

37. Thus, the cause of action for the instant case rose 15 (fifteen) days 

after the receipt of the notice by the accused and as per the statute, the case 

must be filed within a month of the cause of action.  

38. In the instant case, the date of receipt of the notice is not reflected. 

However, the address of the accused is in Guwahati itself. As such, it may be 

presumed that the notice was served within a week i.e., by 26.08.2014. As such, 

the cause of action for filing the case arose on 11.09.2014. The instant case was 

filed within a month thereof i.e., on 30.09.2014, that is within the period of 

limitation.  

39. In view of the above discussion, it is evident that all the ingredients of 

the offence under section 138 of the Act are satisfied in the instant case. As 

such, I am of the considered opinion that the accused, Sri Basanta Kalita, has 

committed the offence under section 138 of the Act. Situated thus, this point 

is decided in the affirmative. 

ORDER 

40. Considering the discussions made above and in light of the above 

decisions, the accused person, Sri Basanta Kalita is found guilty of the offence 

under section 138 of the Act and is convicted for the same accordingly. 

Probation 

41. I have considered the applicability of the benefits of the Probation of 

Offenders Act to the convict. In the instant case, it is quite clear that the convict 

has committed the offence not under any compulsion but to guard his financial 

interests, thereby depriving the complainant of its due money. Considering the 

overall socio-economic nature of the offence and the impact of such acts on 

business transactions, I am of the opinion that granting the benefits of probation 
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might send a wrong message to the victim. Moreover, a court of law is bound 

not just to see that the actual offender receives a punishment commensurate to 

his crime but also to see that potential offenders are deterred from committing a 

similar offence. As such, I am disinclined to extend the benefits of the Probation 

of Offenders Act to the convict. 

Sentence 

42. I have heard the convict, Sri Basanta Kalita, before sentencing him. I 

have also considered the quantum of sentence to be imposed upon him. I am 

also cognizant of the fact that more than (three) years have passed since 

issuance of the cheque to the complainant. This period has seen sharp inflation. 

Moreover, the cheque amount would have definitely yielded decent returns to 

the complainant, if invested in its business.  

43. As such, considering the overall facts and circumstances of the case 

and keeping in view that nature of the offence committed, the convict, Sri 

Basanta Kalita, is sentenced to undergo simple imprisonment for 8 (eight) 

months and to pay an amount of Rs. 12,50,000/- (Twelve Lakh and Fifty 

Thousand Rupees) as compensation which shall be payable to the complainant, 

Gupta Hardware Private Ltd. The compensation shall be recoverable as fine and 

in default in payment of the same, the convict shall undergo simple 

imprisonment for another 2 (two) months.  

44. His bail bonds are extended for a further period of 6 (six) months as 

per the provisions of Section 437-A, Criminal Procedure Code.  

45. Let a copy of the judgment be given to the convict immediately free 

of cost as per Section 363(1), Criminal Procedure Code. The convict is informed 

of his right of appeal against the judgment and order of conviction and sentence. 

 
 Given in my hand and under the seal of this court on this the 4th day 

of October, 2017.  

 
 
Typed by Me:            (Sri Sarfraz Nawaz) 

                Judicial Magistrate First Class, Kamrup (M) 
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APPENDIX 

 

Prosecution Witness : 

PW-1:   Sri Manab Lahkar 

 

Prosecution Exhibits : 

Ext-1:   Power of Attorney 

Ext-2:   Resolution of Board Meeting 

Ext-3:   Invoice dated 29.05.2014 

Ext-4:  Cheque No. 005858 

Ext-5:  Cheque Deposit Slip 

Ext-6:  Cheque Return Memo 

Ext-7:  Demand Notice 

Ext-8:  Postal Receipt 

Ext-9:  Postal Receipt 

 

Defence Witness : 

None 

 

 

Defence Exhibits : 

None. 

 

 

 

 

Judicial Magistrate First Class, Kamrup (M) 

 

 

 


