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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 
 

G.R. CASE NO.  7906 of 2013 

u/s 341/323/506, IPC 
 
                   State 

              -vs- 

        Sri Zubeen Garg   ......   Accused  

Present: Sri Sarfraz Nawaz, A.J.S. 
     Evidence recorded on :       07.03.15 

29.08.15 
05.04.16 
15.06.16 
26.08.16 
08.08.17 

           
           Arguments heard on   :      12.09.17 

 
         Judgment delivered on:         06.10.17 

 
Appearing for the Prosecution:      Assistant Public Prosecutor, Sri S. 

Zahir, Sri D. Chakraborty 

Appearing for the Defence   :        Smti J. Khound, Sri D.C. Kalita. 

JUDGMENT 

1. The accused person, Sri Zubeen Garg, has stood trial for offences 

punishable under sections 341/323/506, Indian Penal Code (hereinafter called 

IPC). 

Information and Investigation 

2. The instant case was initiated by the informant, Sri Arup Borbora by 

lodging an ejahar alleging inter alia that on 29.06.2013 at around 8:30 p.m. at 

N.K. Productions, Junali Path, the accused person, Sri Zubeen Garg attacked his 

son, Sri Ayan Borbora for no apparent reason. His domestic help and chowkidar, 

Sri Mridul Baishya was also assaulted by the accused. The accused also directed 

his PSO to put Sri Ayan Borbora in his car. But somehow, Sri Ayan Borbora and 

Sri Mridul Baishya fled away from the place of occurrence and saved themselves. 

But the entire incident left Sri Ayan Borbora traumatized. 
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3. The ejahar was registered as Geetanagar P.S. Case No. 161/2013 

under sections 341/325/506, IPC. The police after investigation submitted charge 

sheet against the accused person under sections 341/323/506, IPC.  

Trial 

4. Cognizance was taken of the charge-sheeted offences and processes 

were issued accordingly. On appearance of the accused person, copies of the 

relevant documents were furnished to him as per section 207, Criminal Procedure 

Code (hereinafter called CrPC). The particulars of offences under sections 

341/323/506, IPC were explained to him to which he pleaded not guilty and 

claimed to be tried. 

 
5. The prosecution examined 5 (five) witnesses including the informant, 

one of the victims and the investigating officer. The prosecution also exhibited 

the ejahar, the sketch map and the charge-sheet. On completion of the 

prosecution evidence, the accused person was examined under section 313, 

CrPC. He denied the allegations. The accused examined himself in his defence. 

6. I have heard the arguments of the learned counsels for both sides. 

The prosecution has also submitted written arguments. I have considered the 

same. I have also carefully gone through all the evidence adduced on record. 

POINTS FOR DETERMINATION 

7. Whether the accused person, on 29.06.2013 at around 8:30 p.m. at 

N.K. Productions, Junali Path, wrongfully restrained Sri Ayan Borbora and Sri 

Mridul Baishya and thereby committed an offence punishable under section 341, 

IPC? 

8. Whether the accused person, at the same time and place, voluntarily 

caused hurt to Sri Ayan Borbora and Sri Mridul Baishya and thereby committed 

an offence punishable under section 323, IPC? 

9. Whether the accused person, at the same time and place, threatened 

Sri Ayan Borbora and Sri Mridul Baishya intending to cause them alarm and 

thereby committed an offence punishable under section 506, IPC? 
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PROSECUTION EVIDENCE 

Evidence of the Informant 

10. The prosecution brought in the informant, Sri Arup Borbora as PW-1. 

He has stated that the incident occurred on 19.06.2013 at around 8:30 p.m. He 

arrived home at 11:00 p.m. and he was informed by his son, Sri Ayan Borbora 

[then aged 16 (sixteen) years], his office peon cum chowkidar, Sri Mridul Baishya 

[then aged 20-21 (twenty to twenty one) years] and his wife that his son and his 

peon met the accused, Sri Zubeen Garg at Junali Path. They approached him. 

But the accused beat them up for no apparent reason. His son sustained injuries 

on his face. PW-1 has added that his son’s face was swollen and he told him that 

he was under pain. Further, there was soreness and swelling underneath the 

eyes of Sri Mridul Baishya. He too told him that he was under pain. Both of them 

told him that the accused had beaten them up. His son was severely traumatized 

by the incident. As such, he did not go to the police station that very night. The 

very next morning he went to the police station. The police got his son as well as 

his peon medically examined. Before going to the police station, he had informed 

the police about the matter over telephone and after his arrival, he lodged the 

ejahar. PW-1 has proved his ejahar as Ext-1. 

11. In his cross-examination, PW-1 has stated that he did not see the 

incident himself. He has admitted that he did not mention the instrument by 

which and the places where the boys sustained injuries either in his ejahar or in 

his statement under section 161, CrPC. He has also admitted that he did not cite 

the reason as to why the accused beat up his son and peon either in his ejahar 

or in his statement under section 161, CrPC. PW-1 has denied the suggestion 

that his son was smoking and the accused had asked him to put away the 

cigarette. He has also denied the suggestion that the accused had refused to 

shake his son’s hand for this very reason but his son misbehaved with him. 

Evidence of the Victim 

12. After examination of the informant, the prosecution brought the 

victim, Sri Ayan Borbora to the stand. Deposing as PW-2, he has stated that the 

incident occurred on the 29th of June, but he could not recollect the exact year. It 
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was around 8:30 p.m. His father had asked him and the office peon, Sri Mridul 

Baishya to fetch clothes from the laundry at Junali Path. They went there in a 

scooty. The accused, Sri Zubeen Garg was standing outside N.K. Productions 

Studio. Sri Mridul Baishya wanted to shake his hand. The accused accordingly 

shook hands with Sri Mridul Baishya. PW-2 has added that when he went to 

shake hands with the accused, he slapped him 4 (four) times and kicked him. 

Then he told his PSO to put them in his car. But they fled in the scooty. PW-2 

has further added that he sustained injuries near his left eye from the bangle 

worn by the accused and he was under pain on account of it. Later, when his 

father arrived home, he informed him of his ordeal. On the next day, his father 

lodged the ejahar. PW-2 has stated that the police got him medically treated. 

13. In his cross-examination, PW-2 has admitted that he did not seek the 

permission of the PSO to meet the accused. He has denied the suggestion that 

his version in his statement under section 161, CrPC was that the accused had 

only slapped him once. He has also denied the suggestion that at the time of 

meeting the accused, he had a lit cigarette in his hand. He has also denied the 

suggestion that as he had gone to meet the accused without seeking the 

permission of the PSO, a scuffle ensued between them and he sustained injuries 

as a result thereof. He has further denied the suggestion that he did not state 

before the investigating officer that the accused had been wearing a bangle at 

the time of the incident and that he had sustained injuries from the bangle.  

Evidence of the Eye-Witness 

14. In order to fortify its case against the accused, the prosecution 

brought Sri Utpal Chetia to the stand as PW-3. Though he could not recollect the 

exact date of the incident, he has made it clear that the incident occurred at 

around 7:00 to 8:00 p.m. He had gone to a flat near N.K. Productions at Junali. 

As he put his bike on stand, he saw the accused, Sri Zubeen Garg beating a boy 

with slaps and fist blows. The accused also punched another boy who was 

standing there. The security guard tried to get the boys into a van but they 

managed to flee from the place of occurrence. They two boys sustained injuries 

and they also bled. PW-3 has concluded by stating that he saw the entire 

incident with his own eyes. 
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15. In his cross-examination, PW-3 has stated that he was nearby when 

the incident occurred but he could not specify the exact distance. He has stated 

that he did not see the boys puffing cigarettes. But he heard it from others. He 

has denied the suggestion that he heard the accused asking the boys not to 

smoke. He has admitted that he did not tell police about the bleeding of the boys 

but he has clarified that as police had not asked him about it, he did not do so. 

Evidence of the Hearsay Witness 

16. Sri Arup Lahkar came in as PW-4. However, it appears that he had not 

personally seen the incident. PW-4 has stated that on the day of the incident, he 

heard a hue and cry and so he went out of his Dhaba at Junali. He heard from 

the people gathered there that the accused, Sri Zubeen Garg had slapped a boy 

for smoking cigarette.    

Evidence of the Investigating Officer 

17. The investigating officer, Sri Mina Kanta Dutta was the last of the 

prosecution witnesses. As PW-5, he has deposed that on 30.06.2013, he was 

entrusted with the investigation of the instant case. He recorded the statements 

of the informant. He visited the place of occurrence, examined the witnesses and 

sent the injured for treatment. He also prepared the Sketch Map. He has proved 

the Sketch Map as Ext-2. PW-5 has added that the accused appeared pursuant to 

the issuance of notice under section 41-A, CrPC. He arrested him and released 

him on bail. He also interrogated him. Upon completion of the investigation, he 

submitted the charge-sheet. He has proved the charge-sheet as Ext-3.  

18. In his cross-examination, PW-5 has stated that he visited the place of 

occurrence on 30.06.2013 at around 1:00 p.m. 

DEFENCE’S PLEA 

19. The defence has categorically denied the allegations leveled against 

the accused. The same is apparent from the statements of the accused person 

recorded under section 313, CrPC. The accused person has stated that the boys 

were smoking at the time of the incident and his security personnel had only 

asked them to go away. 
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DEFENCE EVIDENCE 

20. The accused, Sri Zubeen Garg examined himself in his defence. 

Deposing as DW-1, he has stated that the incident occurred on 29.06.2013 at 

around 3:00-4:00 p.m. A young boy was smoking and bragging about himself. 

He asked the boy repeatedly not to smoke. Even his security personnel asked 

him not to. Thereafter, his security chased him out of the compound. 

21. In his cross-examination, DW-1 has denied the suggestion that he 

slapped the boy as he was smoking. But he has admitted that he did censure the 

boy for smoking. 

DECISIONS ON THE POINTS FOR DETERMINATION AND REASONS 

THEREOF 

Procedural Legality as to Investigation 

22. Before analyzing the evidence on record, let me point out a particular 

aspect raised by the defence. The learned defence counsel has brought to the 

notice of this court that PW-1 mentioned in his ejahar (Ext-1) that prior to 

lodging the ejahar, he had intimated one of the Sub-Inspectors of the Geetangar 

Police Station over the telephone about the alleged incident and requested him 

to make a GD Entry in this regard. The learned defence counsel has submitted 

that this telephone call amounts to a First Information Report and as such Ext-1 

would be relegated to the status of a second FIR which is perverse in law being 

hit by Section 162, CrPC. In this regard, the learned defence counsel has cited 

the case laws of  

i. T.T. Antony v. State of Kerala and Ors. [2001 CriLJ 3329] 

ii. Jasjit Singh Bhasin v. State of Punjab [2006 CriLJ 2757] 

23. I have gone through both judgments. In T.T. Antony (supra), the 

Hon’ble Supreme Court observed as follows: 

“It is quite possible and it happens not infrequently that more 
informations than one are given to a police officer in charge of a 
police station in respect of the same incident involving one or 
more than one cognizable offences. In such a case he need not 
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enter every one of them in the station house diary and this is 
implied in Section 154 of Cr.P.C. Apart from a vague information 
by a phone call or a cryptic telegram, the information first entered 
in the station house diary, kept for this purpose, by a police officer 
in charge of a police station is the First Information Report - F.I.R. 
postulated by Section 154 of Cr.P.C. All other informations made 
orally or in writing after the commencement of the investigation 
into the cognizable offence disclosed from the facts mentioned in 
the First Information Report and entered in the station house 
diary by the police officer or such other cognizable offences as 
may come to his notice during the investigation, will be 
statements falling under Section 162 of Cr.P.C. No such 
information/statement can properly be treated as an F.I.R. and 
entered in the station house diary again, as it would in effect be a 
second FIR and the same cannot be in conformity with the 
scheme of the Cr.P.C.” 

24. The Hon’ble Supreme Court went ahead and quashed the second FIR 

holding the same to be bad in law. Jasjit Singh Bhasin (supra) has also 

followed T.T. Antony (supra) and held that the course adopted by registering a 

second FIR with regard to the same facts and circumstances and making fresh 

investigation thereof is not permissible under the scheme of CrPC. 

25. The aforementioned judgments clearly reveal there can be no second 

FIR and consequently there can be no fresh investigation on receipt of every 

subsequent information in respect of the same cognizable offence or the same 

occurrence or incident giving rise to one or more cognizable offence. 

26. Reverting to the case in hand, it is seen that PW-1 in Ext-1 (or for 

that matter in his testimony) has nowhere mentioned that he intimated the 

Officer-in-Charge of Geetanagar Police Station about the alleged incident; rather 

he has categorically stated that he mentioned about the matter to a Sub-

Inspector of the same police station. Revelation of information about a 

cognizable offence- orally or in writing- amounts to a First Information Report 

only when the same is conveyed to the Officer-in-Charge of the Police Station 

and he is prima facie satisfied about the commission of an offence and 

accordingly initiates an investigation. Section 154, CrPC is unequivocally clear on 

this point. 
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27. In the instant case, the revelation was made to a Sub-Inspector and 

not to the Officer-in-Charge (and there is no material to suggest that the said 

Sub-Inspector was in-charge at that time and he ordered the initiation of an 

investigation on the basis of the said telephone call). As such, this telephonic 

conversation cannot be treated as an FIR and by necessary implication Ext-1 

cannot be held as a second FIR. Hence, the question of it being hit by Section 

162, CrPC does not arise. 

28. This aspect being decided accordingly, let me now proceed to the 

analysis of the evidence on record. 

Medical Officer Not Examined 

29. At the very outset, let me point out that the prosecution could not 

bring the Medical Officer to the stand. Assiduous efforts including the use of 

coercive measures like the issuance of Warrants of Arrest did not yield any 

results. A report was received that he had left work and his current whereabouts 

could not be traced out.  

30. However, on perusal of the Case Record, it is seen that the injury 

reports of the victims, Sri Ayan Borbora and Sri Mridul Baishya, are available with 

the Case Record. The reports being forwarded with the police report under 

section 173, CrPC are public documents and their proof can be ensured by 

production of the originals or certified copies and since the reports bear the 

signature of the Medical Officer, they are admissible as public documents.  

31. Also, had there been a dispute as to the authenticity of the injury 

reports, it would have been necessary to examine the Medical Officer. However, 

the defence has not disputed the authenticity of the injury reports. Hence, in 

light of Section 294 (3), CrPC, as the genuineness of the injury reports is not in 

dispute, the same are read in evidence without proof of the signature of the 

person signing it. 

Injury Established 

32. On perusal of the injury reports, it is seen that the injuries sustained 

by the victims, Sri Ayan Borbora and Sri Mridul Baishya are mentioned therein as 
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minor injuries. The injury report for Sri Ayan Borbora specifically mentions that 

he had a mild swelling on the left side of the left eye. 

 
33. Let me concede here that the report of a Medical Officer is only an 

opinion as to the nature of injuries and is no proof. The proof of a case depends 

on the substantive evidence fed directly to the facts in issue or relevant to the 

fact in issue. That being said, let me add that the opinion is relevant and can be 

used by the court as an external aid.  

34. Now, on consideration of the substantive evidence on record, it 

appears that PW-1 has categorically stated that he saw injury marks and swelling 

on the face of his son and swelling and redness under the eyes of Sri Mridul 

Baishya. The defence has failed to rebut PW-1 on this point. It is true that PW-1 

had not seen the incident himself but his evidence as to the injuries sustained by 

his son and peon is direct evidence and cannot be discarded in the absence of a 

rebuttal. 

35. The victim (PW-2) has also stated that he sustained injuries on his left 

eye from the bangle worn by the accused. This is in perfect harmony with the 

injury report. Though the defence suggested that PW-2 had not mentioned in his 

statement recorded under section 161, CrPC that he sustained injuries from the 

bangle of the accused but this was stoutly denied by PW-2. Moreover, the 

defence did not ascertain from the investigating officer (PW-5) whether PW-2 

had really made such a statement or not. 

36. Furthermore, PW-3 has deposed that the entire incident happened in 

front of his eyes and he saw the accused slap, kick and punch the boys and they 

bled as a result of the assault.  

37. Now, the defence has assailed the prosecution’s case by arguing that 

Sri Mridul Baishya was not examined as a witness and as such, there is no way to 

ascertain whether he sustained injuries or not. However, I refuse to countenance 

this line of argument. Let me enunciate why.  

38. It is true that Sri Mridul Baishya was not examined as a witness but a 

perusal of the Case Record reveals that it was not a deliberate omission on the 
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part of the prosecution. The prosecution made several attempts to bring him to 

the stand but his whereabouts could not be ascertained. Moreover, it is not 

statutorily mandated that the victim himself has to adduce evidence to establish 

the injuries sustained by him. Though in an ideal situation, the evidence of the 

victim would have definitely helped the prosecution’s case but in the absence 

thereof any other form of direct evidence would also suffice.  

39. Interestingly quite contrary to the arguments raised by the learned 

defence counsel, a perusal of the evidence on record reveals that the defence 

too has not denied the factum of the injuries sustained by the viticms. As is 

evident from the suggestions put to PW-2, the defence has taken the plea that 

the victims sustained injuries in the scuffle that ensued between them and the 

security personnel of the accused.  

40. Thus, the evidence of PW-1, PW-2 and PW-3 juxtaposed with the 

injury reports and the defence’s plea clearly establishes that Sri Ayan Borbora 

and Sri Mridul Baishya sustained injuries on the day of the incident- the nature of 

the injuries being minor in nature. 

Whether the Injuries Were Voluntarily Caused by the Accused? 
 
41. Now, the quintessential question that arises is whether it was the 

accused who had caused the injuries and whether he had done so voluntarily. 

42. Let me state herein that in cases of injuries, the victims are usually 

the best witnesses as they are least likely to exculpate the real offenders. Herein, 

PW-2 has made it clear that the accused, Sri Zubeen Garg slapped him 4 (four) 

times and kicked him once. Thus, the evidence of PW-2 reveals that his injuries 

were precipitated by the assault at the hands of the accused.  

43. The defence has conducted a comprehensive cross-examination of 

PW-2 and has failed to elicit anything adverse from him that would affect his 

overall credibility. There is nothing on record to suggest any personal enmity on 

his part towards the accused that would prompt him to depose falsely against 

him. The defence did suggest to him that in his statement recorded under 

section 161, CrPC he told the police that the accused had only slapped him once 
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but this suggestion was denied by PW-2. Also, the defence has done precious 

little to back up this suggestion. It is well understood by any student of criminal 

jurisprudence that making mere suggestions never suffices. The defence ought 

to have confronted the investigating officer (PW-5) with this point to clear it up 

once and for all, but interestingly the defence refrained from doing so. All in all, it 

has become apparent that the defence has failed to discredit or rebut the 

testimony of PW-2.   

44. As for the plea that the victims might have sustained the injuries at 

the hands of the accused person’s PSO, I am of the opinion that the same does 

not hold much water. The plea is not backed up by any cogent evidence and 

appears to be a last minute desperate attempt on the part of the defence to shift 

the culpability to a third party.  

45. DW-1 has himself stated in his cross-examination that he reprimanded 

the boys for smoking. Thus, the presence of the accused and Sri Ayan Borbora 

(as well as Sri Mridul Baishya) at the place of occurrence is not in dispute. It is 

also clear that there had occurred a confrontation between them. Now, while the 

accused has denied beating them up, the evidence of PW-2 suggests otherwise. 

46. Moreover, the prosecution’s case gets a further boost from the 

testimony of PW-3. As pointed out earlier, he has stated that he saw the 

accused, Sri Zubeen Garg slap, kick and punch the victims. PW-3 is an 

independent witness with no apparent ties with either party. There is no reason 

for him to falsely implicate the accused. The learned defence counsel has argued 

that PW-3 is a tutored witness but there is no material to suggest so. Let me add 

here that in the present day world, people as a general rule tend to avoid 

becoming witnesses to a crime as they do not want to face the hassle of having 

to appear in a court and face strenuous cross-examination. This apathy of the 

public has become a great hurdle in the administration of criminal justice. Thus, 

in the rare case, when an independent witness does come forward, a court of 

law must see that his integrity or trustworthiness is not questioned on flimsy 

grounds. As Bentham rightly said witnesses are the eyes and ears of justice. It is 

for the courts of law to see that such witnesses are protected. In the instant 
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case, the defence has failed to discredit PW-3 even after an exhaustive cross-

examination. It has also failed to adduce any material to suggest that PW-3 has a 

vested interest in the case. Situated thus, I find no merit in this plea of the 

defence. 

47. As for PW-1, it is apparent that he had not seen the incident himself. 

But he had heard of it right from the victim (PW-2). As such, his evidence is 

relevant being covered by Section 6 of The Indian Evidence Act. And the version 

extended by him is in concurrence with the one laid down by PW-2 and PW-3. 

48. Thus, it is clear that the prosecution has managed to knit a tight web 

of incriminating evidence around the accused, Sri Zubeen Garg.  

 
Discrepancies in the Prosecution’s Case 

 
49. The learned defence counsel has argued that the prosecution’s case 

suffers from inherent incongruities and inconsistencies. The learned counsel has 

pointed out that PW-1 mentioned the date of occurrence as 19.06.2013 whereas 

PW-2 mentioned it as the 29th of June. In fact, PW-3 also stated that the incident 

had occurred on 19.06.2013. This is in direct contradiction with the date 

mentioned in the ejahar (Ext-1). 

 
50. On going through the testimonies of the aforementioned PWs, it is 

seen that indeed what the learned defence counsel has submitted is true. 

However, that does not by itself corrode the prosecution’s case. It has to be 

taken into account that all of the PWs came in to depose more than 2 (two) 

years after the incident occurred. Thus, it is understandable that there might be 

some minor discrepancies relating to the date and time of the incident. After all, 

there is a limit to the human mind’s power of retention. But the defence seems 

to have lost sight of the fact that DW-1 has himself admitted to the fact that on 

29.06.2013, the boys came to him while smoking and he rebuked them. This 

admission by the accused makes it clear that there is no dispute on the fact that 

an untoward incident did occur between the accused and the victims.   

 
51. The learned defence counsel has further assailed the prosecution’s 

case by arguing that PW-5 could not have recorded the statements of the 
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informant at the place of occurrence as he went there only on the following day. 

Also, he could not have sent the victims for medical check up from the place of 

occurrence on the day after the incident. The learned defence counsel has 

argued that PW-5 has deposed falsely in this regard. To this, the learned 

Assistant Public Prosecutor has argued that PW-5 is a public servant and he 

performed his duties to the best of his abilities and within the broad contours of 

law and casting aspersions on his integrity is the defence’s final dash to salvage 

its case. I have considered the submissions of both parties. At the outset, let me 

point out that the defence had adequate opportunity to cross-examine PW-5 on 

these points. But it chose not to do so. Now, the defence has raised these issues 

at the time of arguments. Arguing a point is one thing but that argument must 

be backed up by concrete material. Otherwise it remains confined to the realm of 

speculation and conjecture. It is quite possible that the informant as well as the 

victims arrived at the place of occurrence on the subsequent day as well and 

thereafter PW-5 interrogated them. Surely that is not an impossibility. The 

learned defence counsel has tried to put it across as an improbability. However, 

as the defence never raised the point during cross-examination of PW-5, I am of 

the opinion that there is not enough juice in this plea of the defence to even 

make a dent in the prosecution’s case.  

 
52. Thus, a collective reading of the aforementioned discussion leads me 

to form a conclusion that the prosecution’s case does not suffer from any 

inherent weakness or inconsistency as the defence would want this court to 

believe. 

 
Whether There was Any Provocation on the Part of the Victims? 

 
53. A conjoint reading of the suggestions put to the PWs, the statement 

of the accused under section 313, CrPC and the evidence of DW-1 reveals that it 

has been a consistent plea of the defence that both victims- Sri Ayan Borbora 

and Sri Mridul Baishya- were smoking at the time of the incident and the accused 

had gone to the extent of censuring them. 

 
54. The learned defence counsel has argued that in order to warrant a 

conviction for an offence under section 323, IPC, it is incumbent upon the 
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prosecution to establish not just that the accused voluntarily caused hurt to the 

victim but also establish that there was no provocation on the part of the victim. 

The learned defence counsel has vehemently argued that the act of smoking was 

indeed a provocation and, as such, the acts of the accused, if any, do not come 

within the ambit of the offence under section 323, IPC. 

 
55. I have deliberated over this aspect at length. On a meticulous perusal 

of the evidence on record, it is seen that except DW-1, none of the other 

witnesses have deposed that Sri Ayan Borbora (PW-2) and Sri Mridul Baishya had 

been smoking. While it is understandable that neither PW-1 nor PW-2 would 

depose in line with this defence’s plea but the fact remains that even PW-3, the 

eye-witness to the incident, did not see that the victims had been smoking and 

he had witnessed the entire incident with his own eyes. He only heard of it from 

others. Thus, there is no direct evidence except the claims of DW-1 that the 

victims had been smoking. 

 
56. Moreover, even if it is presumed that the victims had been smoking, 

that does not amount to a provocation grave or sudden enough to entitle the 

accused to beat up the victims. The accused is a responsible adult whereas the 

victims were adolescents at the time of the incident. It is unacceptable for a 

grown up man to beat up small boys for minor aberrations. He could have 

counseled them or let them leave on their own. He could have ignored them or if 

he felt so strongly about the matter of smoking by underage children, he ought 

to have called up the victims’ parents or guardians. Any of the aforementioned 

acts would have been acceptable behavior. But to beat up the victims for their 

alleged transgressions takes the matter too far. No matter how noble one’s 

intentions might be, no one has the right to take the law into his own hands.  

 
Decisions 

Offence under section 323, IPC 

57. Situated thus, it is my considered opinion that that the prosecution 

has successfully established beyond all reasonable doubt that the accused 

person, Sri Zubeen Garg, on 29.06.2013, at N.K. Productions Studio, Junali, 

voluntarily caused hurt to Sri Ayan Borbora and Sri Mridul Baishya. He did so 
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without any grave or sudden provocation and thereby committed an offence 

punishable under section 323, IPC. 

 
Offence under section 341, IPC 

58. In order to establish an offence under section 341, IPC, the 

prosecution must be able to establish that the accused voluntarily obstructed a 

person and thereby prevented him from proceeding in a direction in which he 

had a right to proceed.  

 
59. In the instant case, the entire incident occurred at the studio of N.K. 

Productions at Junali Path. That is a private residence and the victims had no 

right, unless specifically granted, to access the same. Moreover, none of the PWs 

(including PW-2) have deposed anything to suggest that the accused had 

obstructed either of the victims from proceeding in any particular direction. As 

such, I am of the opinion that the prosecution has failed to establish the 

ingredients of the offence under section 341, IPC against the accused. 

Offence under section 506, IPC 

60. Both PW-2 and PW-3 have deposed that the accused asked his PSO to 

put the victims (PW-2 himself and Sri Mridul Baishya) in his car. But they 

somehow managed to flee the scene. On consideration of their cross-

examination, it is seen that the defence has done nothing to rebut this allegation 

save putting a suggestion denying the incident. The evidentiary value of both 

PW-2 and PW-3 has already been discussed. Thus, I find no reason to disbelieve 

the versions extended by them. Moreover, both versions are compatible with 

each other.  

 
61. Now, the question arises as to whether this act of the accused 

amounts to criminal intimidation or not. Criminal intimidation as defined in 

section 503, IPC, is the act of threatening a person with intent to cause him 

alarm. In the instant case, the very fact that the accused person’s threat to put 

the victims in his car precipitated the victims’ hurried escape in a scooty leads me 

to believe that indeed they were alarmed at the prospect of being confined in the 

accused person’s car. It was their innate sense of fear that prompted them to 
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flee the scene. Hence, I am of the opinion that the ingredients of criminal 

intimidation are clearly made out in the instant case. 

ORDER 

62. In light of the aforesaid discussion, it is evident that the evidence 

points to one direction only- that the accused committed the alleged offences 

under sections 323/506, IPC. The prosecution evidence is cogent, reliable and 

inspires enough confidence to establish the guilt of the accused. The accused 

person cannot take shelter under the umbrella of reasonable doubt, for no such 

doubt exists in the case. 

 
63. Situated thus, the accused, Sri Zubeen Garg is found guilty of the 

offence under sections 323/506, IPC and is convicted for the same. However, he 

is acquitted of the offence under section 341, IPC. 

Probation 

64. I have considered the applicability of the benefits of the Probation of 

Offenders Act to the convict.  

 
65. In the instant case, the convict, an adult male in full possession of his 

faculties, beat up and threatened two adolescent young boys who happened to 

be his fans. Anyone who understands fan psychology knows the hero-

worshipping and blind following that a fan professes towards his idol. To be 

beaten up and threatened by the very person who they look up to can have 

disastrous effects on the psyche of fans and more so when the fans happen to 

be young impressionable boys in their teens or early twenties. 

 
66. Moreover, it must be remembered here that the convict represents 

the crème de la crème of Assamese society. He is one of the most famous 

celebrities that Assam has ever produced. Millions look up to him. And when such 

a person displays delinquent and criminal behavior, it is for the courts of law to 

send a message so that the collective consciousness of the society does not lose 

faith on the judiciary. The masses must see that not even the high and mighty 

can escape the clutches of law, if found to be guilty.  
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67. Hence, considering all these aspects, I am disinclined to extend the 

benefits of the Probation of Offenders Act to the convict. 

Sentence 

68. Though this is a summons procedure case, yet I deem it fit to hear 

the convict, Sri Zubeen Garg before sentencing him. He has expressed remorse 

for the acts.  

69. I have also considered the quantum of sentence to be imposed upon 

him. Section 323, IPC carries punishment of imprisonment of either description 

for a term which may extend to 1 (one) year or with fine or with both. Section 

506, IPC carries punishment of imprisonment of either description for a term 

which may extend to 2 (two) years or with fine or with both.  

70. I have taken into account the remorse shown by the convict. I have 

also not lost sight of the trauma that the victims might have had to endure. I am 

also cognizant of the fact that a court of law is bound not just to see that the 

actual offender receives a punishment commensurate to his crime but also to see 

that potential offenders are deterred from committing a similar offence. 

71. While dealing with the question of sentence, the Hon’ble Supreme 

Court in Ediga Anamma v. State of Andhra Pradesh, reported in 1974 

SCC(Cri) 479, held as under  

"A proper sentence is the amalgam of many factors such as the 
nature of the offence, the circumstances-extenuating or 
aggravating-of the offence, the prior criminal record, if any, of the 
offender, his age and educational background, his record as to 
employment, home life, sobriety and social adjustment, his 
emotional and mental condition, the prospects for his 
rehabilitation and return to normal life in the community, the 
possibility of treatment or training of the offender, the possibility 
that the sentence may serve as a deterrent to crime by the 
offender or by others and the current community need, if any, for 
such deterrence in respect of the particular type of offence. These 
are factors which have to be taken into account by the court in 
deciding upon the appropriate sentence."  
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72. In the instant case, the aggravating factor for considering the 

imposition of sentence would have to be the fact that the convict beat up young 

boys of an impressionable age leaving them traumatized. The mitigating factor 

would have to be that the prosecution has failed to bring on record any previous 

conviction of the convict.  

73. A just punishment is the bedrock of modern penology. It must never 

be disproportionately excessive. Hence, having regard to the nature of 

culpability, the antecedents of the convict, the factum of age of the victims, the 

potentiality of the convict to become a criminal in future, capability of his 

reformation and to lead an acceptable life in the prevalent milieu and the 

aggravating and mitigating factors, I am of the opinion that awarding the full 

sentence mandated by law would not be necessary in the instant case. 

74. Considering the remorse shown by the convict, I am inclined to show 

him some leniency. After all, reformation is as much a goal of Indian criminal 

justice system as deterrence. However, I have also not lost sight of the injury 

and trauma sustained by the victim(s). Too lenient an approach towards the 

convict would send a wrong signal to the victim(s) who must be looking up to 

this court as the last bastion of justice.  

75. I have also considered the prospect of imposition of fine on the 

convict. But the convict being a successful singer, song-writer, actor, producer 

etc. is financially quite well off. Imposition of only a fine on a denizen of the 

upper echelons of society would be nothing more than a slap on the wrist. 

76. Accordingly, in light of all, I sentence the convict, Sri Zubeen Garg  
 

a. to undergo simple imprisonment for a term of 3 (three) months 

for the offence under section 323, IPC; and 

 
b. to undergo simple imprisonment for a term of 3 (three) months 

for the offence under section 506, IPC and to pay a fine of 

Rs.5000/- (Five Thousand Rupees) in default thereof to simple 

imprisonment for another 15 (fifteen) days for the offence 

under section 506, IPC. 
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77. Both sentences shall run concurrently. The fine shall be payable as 

compensation to the victim, Sri Ayan Borbora. 

 
78. As the convict never underwent any period of custody, Section 428, 

CrPC does not come into operation here. 

 
79. His bail bonds shall remain in force for a further period of 6 (six) 

months as per the provisions of Section 437-A, CrPC. 

 
80. The instant case saw no seizure. 

 
81. Let a copy of the judgment be given to the convict immediately free 

of cost as per the provisions of Section 363(1), CrPC. The convict is also 

informed of his right of appeal against the judgment and order of conviction and 

sentence. 

 
 Given in my hand and under the seal of this court on this the 6th day 

of October, 2017. 

 
 
 
Typed By Me:                                         (Sri Sarfraz Nawaz) 

 Judicial Magistrate First Class, Kamrup (M) 

 

 

 

 

 

 

 

 

 

 

 

 

 



20 
 

APPENDIX 

 

Prosecution Witnesses :   

     PW-1: Sri Arup Borbora 

     PW-2: Sri Ayan Borbora 

     PW-3: Sri Utpal Chetia 

     PW-4: Sri Arup Lahkar 

     PW-5: Sri Mina Kanta Dutta 

    

 

Defence Witnesses  : 

     DW-1: Sri Zubeen Garg 

 

 

Prosecution Exhibits  :   

     Ext-1: Ejahar 

     Ext-2: Sketch Map 

     Ext-3: Charge-Sheet 

 

 

Defence Exhibits  :  

     None. 

 

 

 

 

                 Judicial Magistrate First Class, Kamrup (M) 

 
 
 
 
 
 


