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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE (FTC) NO.3, 

KAMRUP (M) GUWAHATI. 

 

CRIMINAL APPEAL NO: 162/2016 

 

MAINUL HAQUE SAIKIA  : APPELLANT 

                       VS. 

RAFIKA KHATUN SAIKIA  : RESPONDENT 

                 

                     PRESENT:- DIPAK THAKURIA, 

    ADDITIONAL SESSIONS JUDGE (FTC) NO. 3, 

    KAMRUP (M) GUWAHATI. 

                                                                                     

                  APPEARANCES:-   

M. RAHMAN, ADV. FOR THE APPELLANT. 

A. H. MOLLAH, ADV. FOR THE RESPONDENT.      

            

                  DATE OF ARGUMENT:-   21-09-2017 & 26-09-2017. 

                  DATE OF JUDGMENT :-   10-10-2017. 

 

J  U  D  G  E  M  E  N  T 

 

1. Appellant Mainul Haque Saikia filed this appeal under section 29 of the Protection of 

Women from Domestic Violence Act, 2005 (In short D. V. Act) against the judgment 

and order dated 16-06-2016 passed in connection with D. V. Case No. 88m/2014 by 

Ms. Arpita Kar, learned Judicial Magistrate 1st Class, Kamrup (M) Guwahati.  

 

2. Facts of the case, in brief, are as follows: that the marriage between the appellant 

Mainul Haque Saikia and respondent Rafika Khatun Saikia was solemnized on 21-12-

2001. They were blessed with two children. The appellant developed illicit relation 

with another girl which leads dispute between the parties. The conjugal life between 

the parties deteriorated and the respondent was compelled to file criminal case 

against the appellant. On 22-06-2014 the appellant and his family members locked 

the doors of the house. The respondent with her minor daughter was compelled to 

stay in a katcha house with tarja wall in the same compound. The appellant being a 
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businessman and having sufficient means had not provided maintenance; so, the 

respondent was compelled to knock the door of the Court for justice.  

 
3. The appellant contested the case in the trial Court. 

 
4. Learned trial Magistrate after giving opportunities to both the parties to place their 

cases and hearing argument disposed of the case restraining the appellant from 

dispossessing or in any other manner disturbing the possession of the respondent 

from shared household, restrained him from entering into any portion of the shared 

household in which the respondent is residing and also directed to pay an amount of 

Rs. 4,000/ per month to the respondent for the maintenance of her minor children.    

 
5. Being aggrieved at and dissatisfied with the judgment and order dated 16-06-2016 

the appellant preferred this appeal on various grounds like learned Magistrate has 

erred in law and facts while deciding the case, section 20 (1) (d) provides relief of 

maintenance under or in addition to an order of maintenance under section 125 of 

Cr. P. C. a woman is not entitled to get maintenance if she refused to live with her 

husband and the trial Court has not considered this aspect, the trial Court has only 

considered the evidence of the respondent while deciding the case, the respondent is 

entitled to get relief if she is able to establish domestic violence; but the trial Court 

passed the order without weighing the correctness of the claims of the respondent, 

the trial Magistrate has not considered the facts that the appellant has already 

divorced the respondent and the house occupied by the respondent belongs to his 

brother Masraf Hussein Saikia. According to the appellant the decision of the trial 

Court is bad in law and has prayed to set aside the impugned judgment and order.    

  

6. The respondent has appeared after receiving the notice and contested the appeal. 

 
7. Case record from trial Court has been called for.  

  

8. Heard both parties and perused the case records.  

 
9. Learned counsel for the appellant has submitted that the respondent who is the 

aggrieved woman has to establish first that there was domestic violence against her 

which the respondent has failed to establish. Besides it the respondent has her own 

income and able to maintain her and her children. The respondent has to show that 

the appellant has sufficient means to provide maintenance to her. The economic 
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condition of the appellant is not sound as shown by the respondent. Besides it the 

house where the Court allowed to stay the respondent saying it was shared 

household; but actually it was the house of the brother of the appellant who has no 

role to play in the case. As the respondent is capable to earn money; so, the 

impugned judgment and order is not sustainable. Hence prayed to set aside the 

impugned judgment and order. Learned counsel for the appellant has relied on a 

judgment passed by the Hon’ble Bombay High Court in Koushik vs. Sau Sangeeta 

Koushik Gharami and others, Criminal Writ Petition No. 32 of 24 and a decision of 

the Hon’ble Supreme Court passed in S. R. Batra and another vs. Tarun Barta (Smt) 

(2007) 3 Supreme Court Cases 169.   

 
10. On the other hand learned counsel for the respondent has submitted that the trial 

Court passed a reasoned order and interference from appellant Court is not 

necessary. The trial Court directed the appellant to pay maintenance to the minor 

children of the parties. The trial Court does not pass any order to pay maintenance 

to the respondent. The appellant being the father of two children cannot escape 

from his liability to maintain his children. The appellant in his written statement and 

deposition has admitted that he is the owner of the house. Hence prayed to dismiss 

the appeal.   

 
11. The appellant has taken a ground that the respondent has failed to establish 

occurrence of domestic violence. Learned counsel appearing for the appellant in his 

argument stressed on this point that there was no domestic violence against the 

respondent. So, let us scrutinize first on what basis learned trial Magistrate has 

arrived at that there was domestic violence against the respondent.  

 
12. The parties in the trial Court adduced oral as well as documentary evidence. The 

respondent who was aggrieved woman examined her as p. W. 1 and one Rinku 

Barman as P. W. 2 and exhibited four papers. On the other hand the appellant 

examined him as D. W.1, one Prabin Talukdar as D. W. 2 and one Bipin Deka as D. 

W. 3 and also exhibited four documents.  

 
13. The expression domestic violence has defined in section 3 of the Act. On perusal 

section 3 of the D. V. Act it appears that anything done which violates the right to 

life of a woman comes within the scope of domestic violence. It may be oral 

offending her sensibilities or physical causing injuries to her body. It may be 
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deprivation of the woman of the necessities of her life and of her children.  

 
14. The admitted facts in the case are that in the year 2001 the marriage between the 

parties was solemnized and they have two children. From the contents of the petition 

it appears that the husband and his family members compelled the respondent and 

her daughter to live separately. But from the evidence on record it is revealed that 

from 15-11-2014 the minor son of the parties has been staying with the respondent. 

Now the minor daughter and minor son are staying with their mother i.e. with the 

respondent. Both the parties made allegation against each other and by examining 

some independent witnesses tried to establish the same. Whatever the reasons, the 

conjugal life of the parties was not cordial. As a result the respondent filed criminal 

case against her husband and her in-laws and the appellant was compelled to take 

pre-arrest bail. The police after investigation submitted final report in one case filed 

by the respondent which was registered under sections 457/380 IPC. The appellant 

has also pronounced triple talaq to the respondent on 20-07-2014.     

 
15. Trial Court’s case record shows that the respondent initiated the case on 30-06-2014. 

The respondent used to stay in a katcha house in the same compound and it was 

alleged that the appellant disconnected the electricity supply to that house. The trial 

Court intervened the same and directed the appellant to restore the electricity supply 

to the house where the respondent was residing. But the appellant did not comply 

with the direction of the Court. Ultimately a proceeding under section 31 of the D. V. 

Act was initiated and the Court found the appellant was guilty and imposed fine upon 

him.  

 
16. The appellant dared to defy the order of Court which shows how much desperate he 

was. The minor children of the appellant are residing with their mother. The 

appellant while deposed in the trial Court has not whisper a single word what he has 

given money to his minor children for their maintenance. The appellant being the 

father of two minor children is morally, legally and socially bound to maintain them. 

He may have differences with his wife; but it does not mean that he will be escaped 

from maintaining his minor children who are residing with his wife.  

 
17. The respondent alleged that she was tortured by her husband and other in-laws and 

was compelled to file a case against her husband and in-laws under section 498-A 

IPC. The appellant admitted the same. But the fate of that case is not known. The 
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appellant disconnected the power supply to the house of the respondent and not 

restored despite the order of the Court and the Court was compelled to punish him 

for violation of the direction of the Court. The appellant being the father of two 

minor children provided nothing to them at his own will. Whatever is paying, is as 

per direction of the Court. The appellant pronounced instant triple talaq to the 

appellant and the Hon’ble Supreme Court declared instant triple talaq is 

unconstitutional.  

 
18. Perused the decision of the Hon’ble Bombay High Court passed in Koushik vs. Sau 

Sangeeta Koushik Gharami and others Crl Writ Petition No. 32 of 2014. In this case 

the Hon’ble Bombay High Court has observed that payment of maintenance under D. 

V. Act is wrong if the domestic violence is not established. In the case in hand 

learned trial Magistrate after appreciating the evidence on record held that there 

occurred domestic violence towards the respondent.  

 
19. After considering all the aspects I am of the view that learned trial Magistrate has 

rightly decided that there was domestic violence against the respondent as defined 

under section 3 of the D. V. Act. So, the facts of the Hon’ble Bombay High Court 

relied by learned counsel for the appellant is totally different than that of the case in 

hand.    

 
20. Learned trial Magistrate directed the appellant to pay an amount of Rs. 4,000/ per 

month to the respondent for the maintenance for their two minor children. The 

appellant has not taken any plea that the amount is high. From the evidence on 

record it appears that the appellant is a businessman. There is no evidence that the 

appellant is unable to maintain his minor children. I find nothing to interfere so far 

maintenance amount is concerned.  

 
21. Learned trial Magistrate restrained the appellant from dispossessing or in any 

manner disturbing the possession of the respondent from the shared household. 

Learned counsel for the appellant has submitted that the house occupied by the 

respondent belongs to his brother Masraf Hussein Saikia. So, the order of learned 

trial Magistrate is illegal.  

 
22. Refuting the same learned counsel appearing for the respondent has submitted that 

the appellant in his written statement filed in the trial Court has admitted that he is 

the owner of the house. Besides it, the electricity connection is in the name of the 
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appellant, not in the name of his brother Masraf Hussein Saikia.  

 
23. Record of trial Court shows that Masraf Hussein Saikia was impleaded as a party in 

trial Court and he contested the case. In written statement Masraf Hussein Saikia has 

stated that the land belongs to him and allowed his brother Mainul Haque Saikia to 

reside and to do his business without rent. During trial said Masraf Hussein Saikia 

has not examined him as witness to establish the facts taken by him in his written 

statement.  

 
24. The appellant examined him as D. W. 1. He, in his evidence given in the form of 

affidavit has stated that after filing the case the respondent started to live in a 

portion of his house. In cross-examination he has admitted that electricity line 

connection in his house is in his name. The appellant has failed to show any 

document that the land where he resides belongs to his brother Masraf Hussein 

Saikia.  

 
25. It is the common practice of the Electricity Board to consider papers before giving 

electricity connection. As the electricity connection is in the name of the appellant; 

so, it can easily be presumed that the land belongs to the appellant or it is his joint 

property.  

 
26. As there is no convincing documentary evidence to ascertain the land where the 

respondent is residing belongs to the brother of the appellant; so, the plea is not 

accepted.          

 
27. The Hon’ble Supreme Court in S. R. Batra and another vs. Taruna Batra (Smt) (2007) 

3 Supreme Court Cases 169 has held that the house which exclusively belonged to 

mother-in-law of the woman wherein she only lived with her husband for some time 

in the past after their marriage cannot be treated “shared household” within the 

meaning of section 2 (s) of the Protection of Women from Domestic Violence Act, 

2005.  

 
28. In the case in hand the appellant has taken a plea that the house belongs to his 

brother Masraf; but he has failed to establish the same. Masraf Hussein Saikia has 

also adduced no evidence, either oral or documentary, in support of the claim that 

the house where the respondent has been residing belongs to him. it is established 

that electricity connection of the house is in the name of the appellant which prima 
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facie shows that the appellant is the owner of the house.          

 

29. In view of the above discussion and observation I find no infirmity with the judgment 

and order dated 16-06-2016 passed by learned trial Magistrate in D. V. Case No. 

88m/2014 and hence the same is confirmed.   

 
30. As a result the appeal is dismissed without cost.  

 
31. Return the called for case record to the trial Court with a copy of the judgment and 

order.  

 

32. Given under my hand and seal of this Court today on 10th day of October 2017.  

 

 

(D. Thakuria) 

Additional Sessions Judge (FTC) No. 3, 

Kamrup (M) Guwahati. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 


