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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS KAMRUP (M) 

G.R CASE 1685 of 2016 

U/S 279/304-A of IPC 

STATE 

V 

                      JANAK KR PATHAK………….ACCUSED 

 

PRESENT: - SUNDEEP KASHYAP DAS, A.J.S 

JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 

 

FOR THE PROSECUTION:  

Smti JITUMONI TAMULI 

                              ..….ASSISTANT PUBLIC PROSECUTOR FOR THE STATE 

FOR THE DEFENCE 

 P.DAS, S. MAFIZ 

                                                               …….ADVOCATE FOR THE ACCUSED 

 

EVIDENCE RECORDED ON: -04.02.2017, 29.03.2017, 28.06.2017, 

11.08.2017 

ARGUMENT HEARD ON: -06.09.2017 

JUDGMENT DELIVERED ON: -21.09.2017 
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JUDGMENT 

            BRIEF FACTS OF PROSECUTION’S CASE 

1. On 22.02.2016, the informant LAXMI KAHAR had lodged an F.I.R 

stating that on 12.01.2016 at about 11:00 a.m., while his brother namely 

Sri VALMIKI KAHAR was on his way as pillion rider on a motorcycle 

bearing registration no-AS-01-BN-5595 from LAL GANESH to KALAPAHAR, 

the said motorcycle hit a stone as the rider was riding the same in a 

tremendous speed near A.K Azad Road opposite to V.I.P Hotel, Colony 

Bazar. Later on died. Hence, the informant filed this instant case for 

taking necessary action. 

 

INVESTIGATION 

 

2. On receipt of ejahar, the police registered a case P.S 92/16. After 

completion of investigation, the police submitted a charge-sheet for the 

offence under section 279 and 304-A of Indian Penal Code (hereinafter 

referred to as ‘IPC’) against the accused person namely JANAK KUMAR 

PATHAK 

 

APPEARANCE OF THE ACCUSED PERSON 

 

3. The accused was called upon to enter trial and upon appearance of the 

accused, copies of relevant documents u/s 173 Cr.P.C were furnished to 

accused person in compliance with section 207 CrPC.  

 

SUBSTANCE OF ACCUSATION AGAINST ACCUSED PERSON 

 

4. Considering the relevant documents and hearing both parties, substance 

of accusation u/s 279 and 304-A of IPC has been stated which he pleaded 

not guilty and claimed to be tried. 
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WITNESSES EXAMINED AND DOCUMENTS EXHIBITED 

 

5. The prosecution examined 5 (five) witnesses and exhibited 7 (seven) no 

documents. 

EXAMINATION OF ACCUSED u/s 313 Cr.P.C 

 

6. The examination of the accused has been dispensed with as there are no 

incriminating materials against the accused person 

 

POINTS FOR DETERMINATION 

 

a. Whether, on 12th day of February, 2016, the accused, JANAK 

KUMAR PATHAK, has driven the vehicle, i.e. one motorcycle 

bearing registration no- AS-01-BN-5595, in public way in such a 

rash and negligent manner so as to endanger human life and 

thereby committed an offence under Section 279 IPC? 

b. Whether, on the said date and time, the accused caused the 

death of the victim by driving the said vehicle bearing the said 

registration in a rash & negligent manner, not amounting to 

culpable homicide and thereby committed an offence punishable 

u/s 304-A IPC? 

 

DISCUSSION, DECISIONS AND REASONS THEREOF 

 

EVIDENCE FOR PROSECUTION 

 

EVIDENCE OF P.W.1 

 

7. P.W.1, RAJKUMAR PRASAD has deposed that the incident took place 

prior to the occasion of Saraswati Puja in the year 2016. He received the 

information that one his relatives, i.e., the victim met with an accident. As 

such, he rushed to the place of occurrence. He admitted not to have 

known about the incident.  
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EVIDENCE OF P.W.2 

 

8. P.W.2, VIJAY KUMAR PRASAD has deposed that he knows the 

informant as well as the accused. However, he does not know about the 

date of incident. He received the information from RAJ KUMAR PRASAD 

that his brother in law met with an accident namely Sri VALMIKI 

KONHAR. Subsequently, he rushed to the place of occurrence. Later on, 

he came to know that he was expired. He admitted that he does not 

know the manner in which the incident took place.  

 

EVIDENCE OF P.W.3 

 

9. P.W.3, Smti LAXMI KAHAR deposed that she does not know the 

accused. Her brother in law informed her that his elder brother met with 

an accident. He admitted that she does not know how the incident 

happened.  

 

EVIDENCE OF P.W.4 

 

10. P.W.4, Sri ASHWINI KR DEKA has deposed that the investigation in this 

case was done by NIHAR RANJAN NAG. On the basis of his investigation, 

he submitted chargesheet. He received the F.I.R and forwarded the same 

to FATASHIL AMBARI P.S.  

 

EVIDENCE OF P.W.5 

 

11. P.W.5, Sri NIHAR RANJAN NATH has deposed that on 22.02.2016, this 

case was endorsed to him by LOKNATH DEKA. He went to the place of 

occurrence on the basis of G.D entry. He seized one motorcycle bearing 

registration no-AS-01-BN-5595, prepared the sketch map, interrogated 

and recorded the statement of the witnesses u/s 161 Cr.P.C, collected the 

M.V.I Report, prepared the inquest report; accused appeared and 

released on bail. He completed the preliminary investigation.  
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CROSS-EXAMINATION BY DEFENCE 

 

CROSS-EXAMINATION OF P.W.1 

 

12. Defence denied to cross-examine the said witness 

 

CROSS-EXAMINATION OF P.W.2 

 

13. P.W.2 admitted that he does not know against whom this case has been 

lodged.  

 

CROSS-EXAMINATION OF P.W.3 

 

14. P.W.3 admitted that he does not know the contents of Ext-1 

 

CROSS-EXAMINATION OF P.W.4 

 

15. P.W.4 has deposed that he has not investigated the case. He denied the 

suggestion put forwarded by defence. 

 

CROSS-EXAMINATION OF P.W.5 

 

16. P.W.5 has deposed that on February 22, 2016, he seized the motorcycle. 

Accused fell down from the motorcycle after hitting on a stone. The victim 

was the pillion rider. He also fell down along with the accused. He denied 

the suggestions put forwarded by defence.  

 

JUDICIAL DETERMINATION 

 

RASH & NEGLIGENT ACT-MEANING 

 

17. The term ‘rash’ and ‘negligence’ has not been defined in the Code and 

both the words are not synonymous. Rashness is an act done in the hope 

that no untoward consequence will ensue though the person is aware of 
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the likelihood of such consequence. On the other hand, negligence is 

acting with the awareness that harmful or mischievous consequences will 

follow. If a person does an act with utter indifference or the consequence 

of which he may be conscious, which he hoped may not take place, he is 

said to be rash. Negligence is failure to take that precaution which a 

reasonable and prudent person is expected to take. 

 

BURDEN OF PROOF 

 

18. In a criminal trial, the burden of proving everything essential to the 

establishment of the charge against an accused always rest on the 

prosecution and there is a presumption innocence in favour of the 

accused until the contrary is proved. 

 

19. On perusal of case record, it appears that prosecution manage to 

examine two witnesses, i.e. the informant and one independent witness 

The facts of the case of prosecution are quite clear as I have already 

discussed the same. Now, the moot question arises as to whether 

prosecution was able to discharge its burden.  

 

20. On perusal of evidence on record, it appears that the informant does not 

know how the incident occurred. However, it is not a hard & fast rule that 

she should have known about the same. Her duty was to set the law in 

motion after receiving the information and she did exactly the same by 

discharging her duty.  

 

21. Question arises whether there were any eye-witnesses? The answer is 

No. This is because P.W.1 and P.W.2 also admitted the fact that they 

does not know the manner in which the incident took place and who was 

responsible behind the same. They have merely received the information 

about the incident.  
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22. What I can gather from the available materials on record is that there is 

no direct evidence. Only during cross-examination of P.W.5, it has come 

to light that the victim was the pillion rider and as per his version the 

accused was riding the motorcycle and it got hit on a stone and as such 

both the accused and the victim fell down resulting in death of the victim. 

However, there is lack of corroboration to the statement made by P.W.5. 

The witnesses failed to identify that accused was riding the motorcycle 

bearing registration no-AS-01-BN-5595. This is the most vital point which 

prosecution required to prove. As such, it cannot be determined whether 

accused was responsible behind the incident and that the victim died as a 

result of his rash & negligent act.  

 

23. Causing an accident is one thing and doing the same by driving the 

vehicle in rash or negligent way is different thing. It goes like this as ‘All 

rash or negligent driving may cause accident but all accidents 

may not be the cause of rash or negligent driving’. 

 

24. All accidents though being unfortunate and disastrous for the victim (s), 

all of them cannot be said to be the results of negligence or rashness of 

the driver of the offending vehicle. There are accidents which happen not 

for the negligence or rashness of the driver but for the fact that the same 

could not be prevented in spite of the efforts of preventing them.  

 

25. The evidence led by prosecution made it abundantly clear that they have 

not been able to prove the fact of rash and negligent driving. Yes it is 

true that there may not be direct evidence of rashness and negligence in 

all cases, and the same can be inferred from attending facts and 

circumstances, but there is also no evidence of any such facts or 

circumstances, where from the rashness or negligence on the part of the 

accused could be inferred. The degree of gross negligence and rashness 

required for bringing home the guilt of the accused under these sections 

is, therefore, absent in the present case. 
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26. Situated thus, I can hold safely that the prosecution failed to prove the 

guilt of the accused beyond reasonable doubt to warrant conviction 

against him. 

 

DECISION 

 

The above points are discussed in negative and goes in favour of 

the accused 
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ORDER 

In view of the discussions made above and the decisions reached in the 

foregoing points for determination, it is held that the prosecution has 

failed to prove beyond reasonable doubt that the accused person JANAK 

KR PATHAK has committed the offence under section 279/304-A of 

IPC as alleged and as such the accused person is acquitted of the charges 

under section 279/304-A of IPC on benefit of doubt and he be set at 

liberty forthwith. 

 

The bail bond of the accused person shall remain in force for another six 

months from today. 

 

This judgment is given under my hand and seal of this court on this 21st 

day of September, 2017 

 

The case is disposed of on contest. 

                                                                                                                                                                                    

                                                                                             

        SUNDEEP KASHYAP DAS 

JUDICIAL MAGISTRATE FIRST CLASS 

KAMRUP (M) 
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APPENDIX 

LIST OF PROSECUTION WITNESS 

P.W.1- RAJ KUMAR PRASAD 

P.W.2- VIJAY KUMAR PRASAD 

P.W.3-LAXMI KAHAR 

P.W.4-ASHWINI KUMAR DEKA 

P.W.5-NIHAR RANJAN NATH 

LIST OF DEFENCE WITNESS 

DW- NONE 

LIST OF PROSECUTION EXHIBITS/DOCUMENTS 

EXT-1-INQUEST REPORT 

EXT-2- F.I.R 

EXT-3-CHARGESHEET 

EXT-4-PRINTED FORM OF F.I.R 

EXT-5-SEIZURE LIST 

EXT-6-SKETCH MAP 

EXT-7-M.V.I REPORT 

LIST OF DEFENCE EXHIBITS/DOCUMENTS 

NONE                                                                        

 

   SUNDEEP KASHYAP DAS 

JUDICIAL MAGISTRATE FIRST CLASS 

KAMRUP (M) 


