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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, KAMRUP (M) 
 

C.R. Case No:  224c of  2012 

u/s 138, Negotiable Instruments Act 

Sri Deuti Kumar Das 

s/o Late Purna Kanta Das 

r/o Bishnu Rava Nagar, 

P.S. Noonmati, Guwahati-20    .…..        Complainant 

versus 

Sri Upendra Singh Rongpi 

s/o Late Buddhi Rongpi 

r/o Jyotikuchi, 

P.S. Fatashil Ambari, Guwahati.    ……              Accused 
 
Present: Sri Sarfraz Nawaz, A.J.S. 

     Evidence recorded on :       16.12.13 
18.05.15 
15.07.16 
25.10.16 
28.06.17 
16.09.17 

     Arguments heard on   :      11.10.17 

     Judgment delivered on:      30.10.17 

Appearing for the Complainant :       Sri S. Das 

Appearing for the Accused  :       Sri T. Sharma 
 

JUDGMENT 

1. The accused, Sri Upendra Singh Rongpi, has stood trial for an offence 

punishable under section 138, Negotiable Instruments Act, 1881, (hereinafter 

called the Act) as leveled against him by the complainant, Sri Deuti Kumar Das.  

Allegation 

2. The facts as brought on record by the complainant are as follows. The 

complainant and the accused had financial transactions between them. One day, 
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the accused asked the complainant to give him a loan of Rs.1,55,000/- (One 

Lakh and Fifty Five Thousand Rupees). Accordingly, on 01.11.2011, the 

complainant paid the accused the money. In order to discharge this liability, on 

09.12.2011, the accused issued Cheque No. 403539 for Rs.1,55,000/- (One Lakh 

and Fifty Five Thousand Rupees) drawn on SBI, New Guwahati Branch. The 

complainant deposited the cheque on 09.12.2011 at State Bank of India, 

Guwahati Refinery Complex Branch. However, the cheque was dishonoured on 

account of insufficiency of funds and was returned vide return memo dated 

16.12.2011. 

3. Thereafter, on 19.12.2011, the complainant sent a demand notice to 

the accused demanding payment of the cheque amount. On 04.01.2012, the 

accused met the complainant and told him that he had received the notice and 

that he should wait for some time. But even after giving the assurance, the 

accused failed to pay the cheque amount. As such, the complainant lodged the 

instant complaint. 

Cognizance and Trial 

4. The complainant filed the complaint before the Hon’ble Chief Judicial 

Magistrate, Kamrup in relation to the aforesaid allegations. Cognizance of an 

offence under section 138 of the Act was taken and processes were issued 

against the accused, Sri Upendra Singh Rongpi, accordingly. On appearance of 

the accused person, the particulars of offence under section 138 of the Act were 

explained to him to which he pleaded not guilty and claimed to be tried.  

5. During the trial, the complainant examined himself as the sole 

prosecution witness. The complainant side also exhibited 5 (five) documents. The 

accused person was then examined under section 313, Criminal Procedure Code 

(hereinafter called CrPC). The accused has taken the plea that he had given a 

blank cheque to the complainant at the time of taking the loan. However, even 

after payment of the loan, the complainant did not return the cheque; rather he 

misused it and filed the instant case. The accused examined himself and Sri Ujjal 

Saikia in his defence. I have heard the arguments put forward by the prosecution 

as well as the defence. 
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POINTS FOR DETERMINATION 

6. I have framed the following points for determination in order to arrive 

at a definite finding as regards the dispute in this case. 

a. Whether the accused issued Cheque No. 403539 dated 

09.12.2011 (Ext-1) in favour of the complainant for the discharge 

of his legally enforceable debt or liability?  

b. Whether Ext-1 was dishonoured due to insufficiency of funds?  

c. Whether the accused received the demand notice issued by the 

complainant regarding the dishonour of the cheque?  

d. Whether the accused failed to repay the cheque amount to the 

complainant within the stipulated period? 

e. Whether the accused has committed the offence under section 

138 of the Act? 

DECISIONS AND REASONS THEREOF 

Whether the accused issued Cheque No. 403539 dated 09.12.2011 

(Ext-1) in favour of the complainant for the discharge of his legally 

enforceable debt or liability? 

7. The complainant (PW-1), Sri Deuti Kumar Das, in his evidence on 

affidavit, has reiterated the allegations made in his complaint. He has produced 

the dishonoured cheque as Ext-1, the cheque return memo as Ext-2, the demand 

notice as Ext-3, the postal receipts for the demand notice as Ext-4 and the 

delivery confirmation report as Ext-5. 

8. It is pertinent to mention here that the defence has not disputed the 

issuance of the cheque in question (Ext-1). In fact, as is evident from the 

examination of the accused under section 313, CrPC, the accused has admitted 

that he issued a cheque to the complainant at the time of taking a loan from 

him. Now, Section 139 of the Act has clearly spelled out a presumption as to the 

existence of a legally enforceable debt in favour of the holder of a cheque. 
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Sec. 139: Presumption in favour of holder 

It shall be presumed, unless the contrary is proved, that the 
holder of a cheque received the cheque of the nature referred to 
in section 138 for the discharge, in whole or in part, of any debt 
or other liability. 

 
9. This is a presumption of law and as such, this court is duty bound to 

raise the presumption that Ext-1 was issued by the accused towards discharging 

his liability of Rs. 1,55,000/- (One Lakh and Fifty Five Thousand Rupees) towards 

the complainant.  However, let me also point out that the presumption under 

Section 139 of the Act is a rebuttable presumption; it is up to the accused to 

prove that the cheque in question had not been issued in discharge of that debt 

or liability.  

 
10. Now, the question arises as to how the accused shall discharge this 

burden. In this context, the Hon’ble Supreme Court in the case of Rangappa v. 

Sri Mohan reported in (2010) 11 SCC 441 has observed as follows: 

“Section 139 of the Act is an example of a reverse onus clause 
that has been included in furtherance of the legislative objective 
of improving the credibility of negotiable instruments. 
While Section 138 of the Act specifies a strong criminal remedy in 
relation to the dishonour of cheques, the rebuttable presumption 
under Section 139 is a device to prevent undue delay in the 
course of litigation. However, it must be remembered that the 
offence made punishable by Section 138 can be better described 
as a regulatory offence since the bouncing of a cheque is largely 
in the nature of a civil wrong whose impact is usually confined to 
the private parties involved in commercial transactions. In such a 
scenario, the test of proportionality should guide the construction 
and interpretation of reverse onus clauses and the 
accused/defendant cannot be expected to discharge an unduly 
high standard of proof. In the absence of compelling justifications, 
reverse onus clauses usually impose an evidentiary burden and 
not a persuasive burden. Keeping this in view, it is a settled 
position that when an accused has to rebut the presumption 
under Section 139, the standard of proof for doing so is that of 
`preponderance of probabilities'. Therefore, if the accused is able 
to raise a probable defence which creates doubts about the 
existence of a legally enforceable debt or liability, the prosecution 
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can fail. As clarified in the citations, the accused can rely on the 
materials submitted by the complainant in order to raise such a 
defence and it is conceivable that in some cases the accused may 
not need to adduce evidence of his/her own. 

 
11. Thus, it appears that the prosecution can fail if the accused is able to 

raise a probable defence which creates doubts about the existence of a legally 

enforceable debt or liability.  

 
12. Now, the defence’s main contention is that the accused only borrowed 

Rs.  80,000/- (Eighty Thousand Rupees) from the complainant and issued a 

blank cheque in his favour. Defence has also argued that the accused has 

already paid off the loan amount that was borrowed from the complainant (along 

with interest).  

 
13. In order to establish this plea, the accused, Sri Upendra Singh Rongpi 

has adduced evidence as DW-1. He has deposed that he borrowed Rs.80,000/- 

(Eighty Thousand Rupees) from the complainant in 2 (two) installments of 

Rs.40,000/- (Forty Thousand Rupees). He paid monthly interest of Rs. 5600/- 

(Five Thousand and Six Hundred Rupees) @ 7% (seven percent). In total, he 

returned Rs.1,07,000/- (One Lakh and Seven Thousand Rupees) within a period 

of 1 ½ (one and a half) years. But the complainant did not give him the original 

receipts for the same.  

 
14. DW-2, Sri Ujjal Saikia has also deposed that there had been a 

financial transaction between the complainant and the accused from 2009-2010. 

The complainant would come every month and take a sum of money from the 

accused. The transaction continued for 1 ½ (one and a half) years. As per his 

knowledge, the accused paid around Rs.2,00,000/- (Two Lakh Rupees) to the 

complainant. 

 
15. I have considered the defence evidence in all its material aspects. The 

quintessential question that requires adjudication is whether the defence 

evidence suffices to rebut the presumption under section 139 of the Act. The 

defence evidence suggests that the complainant had collected money from the 

accused for a period of 1 ½ (one and a half) years. A closer look at the cross-
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examination of the DWs reveals that the prosecution has not been able to 

discredit them. The prosecution has been unable to elicit anything adverse from 

the DWs that would make this court question their integrity or veracity. 

 
16. However, the learned counsel for the complainant has submitted that 

if the accused had paid off the due amount, then there must have been money 

receipts or some other documents to show the payment of the money. The very 

fact that the defence has failed to produce any such money receipt shows that 

the accused has only taken up a desperate plea in a last minute attempt to 

escape culpability. I have deliberated over this aspect. However, it must be 

remembered here that DW-1 has categorically stated that the complainant did 

not issue him any receipts for the payments. While this claim alone would not 

help the defence’s plea but then again, DW-2 has also stated that he had seen 

the complainant collect money from the accused on a monthly basis. It is also 

worth pointing out here that the prosecution has been unable to rebut DW-2 on 

this aspect. In the absence of any such rebuttal, his oral testimony would prevail 

over any failure to produce money receipts etc.  As such, this plea of the defence 

cannot be thrown out as a last minute desperate attempt.  

 
17. It must be remembered here that the burden of rebuttal is only of the 

standard of preponderance of probabilities. The defence only has to put forward 

a defence which a prudent man might find plausible in ordinary circumstances. In 

my opinion, the evidence of DW-2 in the instant case does just that. 

18. I want to highlight another aspect here. In his cross-examination, PW-

1 has admitted that it was not the accused who had filled up the cheque; rather 

one of his friends filled it up after the accused asked him to do so. I do concede 

that under sections 20 and 87 of the Act, it is possible for the drawer of a cheque 

to give a blank cheque signed by him to the payee and consent either impliedly 

or expressly to the said cheque being filled up at a subsequent point in time and 

presented for payment by the drawee. Therefore, as long as the cheque has 

been signed by the drawer, the fact that the name and figures are written or the 

date filled up by the complainant is not a material alteration for the purposes of 

section 87 of the Act. However, that does not mean that the prosecution can rely 
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on such a cheque alone to make out a case warranting the conviction of the 

accused. In the instant case, the quantum of the liability is itself in dispute. The 

only piece of evidence that shows that the accused has a liability of 

Rs.1,55,000/- (One Lakh Fifty Five Thousand Rupees) is the dishonoured cheque 

in question. And when that very amount has not been filled up or acknowledged 

by the accused, then this court cannot, in good faith, hold the cheque amount to 

be the due amount. Surely that was not the intention of the Legislature behind 

incorporating sections 20 and 87 of the Act. There must be some evidence to 

suggest that indeed the accused had a liability of that particular amount towards 

the complainant. Otherwise, then it would open a Pandora’s Box allowing 

unscrupulous creditors to fill in blank security cheques to extort exorbitant sums 

from helpless debtors.  

 
19.  Thus, in light of the aforesaid discussion, I am of the opinion that the 

defence has managed to rebut the presumption raised against the accused under 

section 139 of the Act. 

 
20. Now, rebuttal of the presumption in itself does not exonerate the 

accused. It just shifts the burden back unto the prosecution to prove the 

existence of a legally enforceable debt or liability in favour of the complainant. 

But to the prosecution’s dismay, the evidence of PW-1 is conspicuously silent on 

any proof of a financial transaction between both parties. Except for Ext-1, there 

is nothing in the prosecution evidence to suggest that the accused had borrowed 

Rs.1,55,000/- (One Lakh Fifty Five Thousand Rupees). The prosecution has failed 

to produce any corroborative evidence, oral or documentary, to suggest the 

presence of a legally enforceable debt or liability on the part of the accused. 

 
21. Let me also make it clear that the averments about a debt or liability 

of the accused made in the complaint or in the evidence on affidavit of the 

complainant cannot be taken to be gospel truth just because the complaint is 

accompanied by a cheque.  

 
22. Situated thus, in the absence of any evidence as to the existence of a 

legally enforceable debt or liability of the accused and in light of the rebuttal of 

the statutory presumption under section 139 of the Act, it is hereby held that 
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Cheque No. 403539 dated 09.12.2011 (Ext-1) was not issued in the discharge of 

a legally enforceable debt or liability. Hence, this point is decided in the 

negative. 

Whether Ext-2 was dishonoured due to insufficiency of funds?  
 

23. PW-1 has deposed that Ext-1 was dishonoured on account of 

insufficiency of funds. He has produced the cheque return memo as Ext-2. The 

accused has also admitted to the dishonour of the cheque. As such, this point 

is also decided in the affirmative. 

Whether the accused received the demand notice issued by the 

complainant regarding the dishonour of the cheque?  

24. PW-1 has deposed that after the dishonour of Ext-1, he issued a 

demand notice by registered post to the accused. The copy of the notice has 

been produced and marked as Ext-3. PW-1 has also produced the postal receipt 

by which the said notice was issued to the accused and the same has been 

marked as Ext-4. The complainant has also produced as Ext-5 the confirmation 

from the Department of Posts that shows that the accused received the notice on 

26.12.2011. 

25. The learned counsel for the accused has argued that the notice was 

sent to a different PIN Number from the one mentioned in the complainant. 

However, it seems that the learned counsel has not paid heed to the answers 

given by the accused in his examination under section 313, CrPC. The accused 

has admitted therein that he had received the notice. This point, being 

admitted, is also decided in the affirmative. 

Whether the accused failed to repay the cheque amount to the 

complainant within the stipulated period? 

26. There is no material on record or any plea taken by the defence to 

suggest that the accused has paid off the cheque amount. The accused has all 

along maintained that he did not owe the complainant any money. Hence, this 

point is decided in the affirmative. 
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Whether the accused has committed the offence under section 138 of 

the Act? 

27. Let me sum up the findings of the discussion made above. It has 

become clear from the aforesaid discussion that Ext-1 was submitted for 

encashment by the complainant and the same was dishonoured. It has also been 

proved that the complainant sent a demand notice to the accused seeking 

payment of the cheque amount. But despite receiving the same, the accused 

failed to pay the same within the stipulated time. 

28. That being said, the prosecution’s case has faltered in the most 

crucial and rudimentary hurdle. The prosecution has failed to prove the existence 

of a legally enforceable debt or liability of the accused towards the complainant. 

The presence of a legally enforceable debt or liability is the soul of the offence 

under section 138. And in the absence of proof of the same, the offence under 

section 138 of the Act stands not proved. This point is, hence, decided in the 

negative. 

ORDER 

29. Considering the discussions made above and in light of the above 

decisions, the accused person, Sri Upendra Singh Rongpi is found not guilty of 

the offence under section 138 of the Act. He is acquitted of the same accordingly 

and set at liberty forthwith. 

30. His bail bonds are extended for a further period of 6 (six) months as 

per the provisions of Section 437-A, CrPC. 

 
 Given in my hand and under the seal of this court on this the 30th  day 

of October, 2017.  

 
 
Typed by Me:            (Sri Sarfraz Nawaz) 

    Judicial Magistrate First Class, Kamrup (M) 
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APPENDIX 

 

Prosecution Witness : 

PW-1:   Sri Deuti Kumar Das 

 

 

Prosecution Exhibits : 

Ext-1:   Cheque No. 403539 

Ext-2:  Cheque Return Memo 

Ext-3:  Demand Notice 

Ext-4:  Postal Receipt 

Ext-5:  Delivery Confirmation Report 

 

 

Defence Witness : 

DW-1:  Sri Upendra Singh Rongpi 

DW-2:  Sri Ujjal Saikia 

 

 

Defence Exhibits : 

None. 

 

 

 

 

Judicial Magistrate First Class, Kamrup (M) 

 

 

 

 

 

 


