
IN THE COURT OF ADDITIONAL SESSIONS JUDGE NO.1 KAMRUP (M) 

GUWAHATI

Present : Shri C. Das,

   Addl. Sessions Judge No.1,

   Kamrup (M) Guwahati

( Revision against the order dated 9.6.17 passed by learned Chief Judicial 

Magistrate, Kamrup (M) Guwahati in GR Case No.1920/11, framing charge u/s 

418 IPC against the revision petitioner )

JUDGMENT IN CRIMINAL REVISION NO.82/2017

Sri Debasish Rajkhuwa ........................ Petitioner

versus-

State of Assam ............................. Opposite Party

Appearance :

Mr. S.I. Rasul, Sr. Advocates, with R. Ahmed, Advocate for the petitioner

Mr. G. Das, Addl. PP. for the opposite party

Date of hearing : 8/9/17, 22/9/17

Date of judgment : 6/10/17

JUDGMENT

1. This  revision  application  is  filed  u/s  397/399  of  Code  of 

Criminal Procedure, by the petitioner against the order dated 9/6/17 passed 

in  GR Case  No.1920/11 by  learned Chief  Judicial  Magistrate,  Kamrup (M) 

Guwahati  whereby,  the  charge  was  framed  u/s  418  IPC.,  against  the 

petitioner. 

2. The case of the petitioner briefly, is that on 3/3/11, the ASI. 

Md.  Siraj  Ali  of  Chandmari  police  station,  Guwahati  after  an  inquiry  in 

respect of the subject in GD Entry no.957 dated 26/2/11, lodged a FIR before 
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the Officer-in-charge of Chandmari police station, alleging inter-alis that the 

petitioner  as  the  accused  being  the  owner  of  a  vehicle,  produced  one 

registration  certificate  bearing  no.NL-03/1587  of  a  blue  colour  maruti 

(WagonR). On the otherhand, the said vehicle was regsitered in Assam vide 

registration no.AS-01/AB-4259 and as such,the accused person by registering 

his  vehicle  in  two  different  States,  committed  the  offence  of  cheating. 

Accordingly, a case being Chandmari PS Case No.103/11 u/s 468/420 IPC., 

was regsitered and investigated. During the investigation, the police seized 

two registration certificates in original, from the accused/ petitioner. After 

completion  of  the  investigation,  the police  filed charge-sheet  against  the 

accused/ petitioner on same nature of provisions of law. Subsequently, upon 

issue of  summons,  the petitioner  appeared in the learned trial  court.  On 

17/2/17, the petitioner filed a petition to discharge him from the alleged 

charge on the grounds that the FIR does not disclose any cognizable offence 

and  it  does  not  have  the  ingredients  u/s  468/420  IPC.,  and  that  the 

petitioner being the owner of the maruti wagonr (LXI) bearing no.AS-01/AB-

4259  was  temporarily  registered  in  Nagaland  under  registration  no.NL-

03/1587 as because he was temporarily plyed the said vehicle in Nagaland for 

one year as per provisions of section 47 of Motor Vehicles Act due to his 

engagment in business in Nagaland. But learned trial court after hearing both 

the parties, passed the impugned order and arrieved at an erroneous finding 

that there is prima facie materials to frame charge u/s 418 IPC and thus, 

framed  charge  against  the  petitioner  thereunder  and  fixed  the  case  for 

evidence.    

3. The petitioner being highly aggrieved by and dissatified with 

the impugned order dated 9/6/17 so passed by learned trial court, prefers 

this  revision application on the grounds as stated in the application. The 

ground  particularly,  is  that  learned  trial  court  failed  to  appreciate  the 

provisions u/s 239/258 of Code of Criminal Procedure ( hereinafter referred 

as  the  CrPC)   and for  that  learned trial  court  judiciously  considered the 

provisions u/s 47 of Motor Vehicles Act and arried at a conclusion that the 

accused/  petitioner  did  not  commit  any  offence  u/s  420/468  IPC.,  but 

without  any  whisper  of  any  quarter,  erroneously  took  the  view  that  the 

accused/  petitioner  may  be  tried  for  the  offence  u/s  418  IPC  which  is 

nobody's  case  and  for  that  learned  trial  court  ought  not  to  have  taken 

cognizance of the alleged offences as submitted by the police and for that 

the report u/s 173 of CrPC does not disclose any ingredients of alleged 
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offence u/s 418 IPC and for that in any view of matter, the impugned order is 

bad in law and is liable to set aside. 

4. I have heard learned Sr. Counsel for the petitioner and learned 

Addl.  Public  Prosecutor  and  perused  the  impugned  order  with  the  case 

record. 

POINT FOR DETERMINATION :

5. The point to be determined in this revision is that whether the 

impugned order so passed by learned trial court is illegal in the eye of law ;

DECISION AND REASON THEREFORE :

6. Learned  Sr.  Counsel  appearing  for  the  revision  petitioner 

streneously  submitted  that  nowhere  on  record,  it  shows  any  materials 

regarding the elements of cheating by the petitioner inasmuch as, there is no 

whisper of fraudulent inducement of the petitioner against anybody is found 

thereby to deliver any property to him by any victim to commit of cheating. 

He submitted that both the registration certificates of the maruti vehcile 

owned by the petitioner, are genuine in nature and as such, it cannot be held 

that  the  petitioner  committed the offence of  cheating against  the State. 

Further,  pointing  out  to  the  provisions  u/s  47  of  Motor  Vehicles  Act,  he 

submitted that since the petitioner started to live in Nagaland temporarily 

for his business work, he had to obtain the registration of his said vehicle 

again in Nagaland as per law to ply the vehicle in that State. In that case, 

there is nothing to hold that the accused/ petitioner committed an offence. 

7. Per  contra,  learned  Addl.  Public  Prosecutor  submitted  in 

favour of the impugned order, so passed by learned court below. 

8. From the record, it appears that there is no dispute that the 

petitioner owns a maruti (WagonR) car having two registration certificates. 

One is from Assam and another is from Nagaland State. Nowhere it is alleged 

that these registration certificates are fake. It does not come to dispute that 

the  petitioner  shifted  to  Nagaland  temporarily  for  his  business  purpose. 

Hence it can be said that the petitioner is residing in Nagaland State with his 

said car having two registration certificates. 
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9. The provisions u/s 47 of Motor Vehicles Act provides that  if a 

vehicle having its registration in one State, kept the vahicle in another State 

for a peroid exceeding twelve months, the owner of the vehicle needs to 

obtain a new registration certificate for the said vehicle after getting the no 

objection from the authority concerned of previsous State. Similarly, in case 

of the vehicle being purchased on hire-purchase or lease or hypotheitication 

agreement,  then,  no  objection of  the person with whom such agreement 

entered into .....  Thus  in view of above provisions of law, the petitioner 

ought to regsiter his said vehicle afresh if he kept it in Nagaland State for 

more than 12 months period subject to obtaining no objection certificate 

from the concerned person or authority. There is however, provided that the 

authority concerned before granting such new registration certificate to such 

vehicle, ought to get a police report also, to testify its anticedent.

10. Further  the  provisions  u/s  239  CrPC mandates  that  if  upon 

considering the police report and the documents sent with it u/s 173 CrPC 

and making such examination, if any, of the accused as the Magistrate thinks 

necessary and after giving the prosecution and the accused an opportunity of 

being heard, the Magistrate consiers the charge against the accused to be 

groundless, he shall discharge the accused and record his reasons for so doing 

and  u/s  240  CrPC,  it  provides  that  if  the  Magistrate  after  considering/ 

examining  if  any,  and  hearing,  is  of  opinion  that  there  is  ground  for 

presuming  that  the  accused  has  committed  an  offence  triable  under  the 

chapter XIX,  which such Magistrate is  competent  to try and which, in his 

opinion, could be adequately punished by him, he shall frame in writing a 

charge against the accused.  Thus in both provisions, the parties must get an 

opportunity of being heard coupled with consideration of documents by the 

magistrate to hold the reasons for proceeding in either section. The section 

258 CrPC is only applicable at the time of recording of the evidence to stop 

the proceeding in summons case instituted otherwise than upon complaint. 

Such stage apparently, was not reached in the case of the petitioner. 

11. In the present case, the allegation against  the petitioner is 

that   the  petitioner  during  the  checking  by  the  police,  produced  the 

registration certificate of Nagaland while the registration of Assam was kept 

hiding under the Nagaland registration. The material in the record shows that 

the petitioner borrowed finance from HDFC Bank to purchase his said vehicle. 

Moreover, the petitioner failed to pay instalments of his car loan to the 
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concerned  Bank.  In  that  case,  the  petitioner  ought  to  produced  the  no 

objection  from the  financer  u/s  47  of  Motor  Vehcicles  Act.  Perhaps,  the 

petitioner obtained the new registration of his car by concealing the material 

facts  before  the  concerned  authority.  Similarly,  the  issuing  authority  of 

Nagaland also, never made due inquiry before issuing the new registration 

certificate to the petitioner for his car. In view of default in payment of the 

loan to the financer,  learned Court  below framed the charge against  the 

accused u/s 418 IPC., as it appears from the impugned order. 

12. Admittedly, the financer of the petitioner did not lodge the 

FIR against the accused nor the FIR so filed by the police officer does not 

disclose any elements of default of loan by the petitioner. The provisions u/s 

418  IPC  requires  the  materials  of  deceiving  any  person,  fraudulently  or 

dishonestly induces the person so deceived to deliver any property to any 

person,  or  to  consent  that  any  person  shall  retain  any  property,  or 

intentionally induces the person so deceived to do or omit to do anything 

which he would not do or omit if he were not so deceived, and which act or 

omission causes or is likely to cause damage or harm to that person in body, 

mind, reputation or property, is said to cheat as defined u/s 415 IPC. Howevr, 

a  dishonest  concealment  of  facts  is  a  deception  within  the  meaning  of 

offence of cheating. 

13. It is not denial of the fact that the financer entered into an 

agreement with the petitioner before financing the loan so deafulted by the 

petitioner. The petitioner was supposed to pay the instalments of the loan as 

per terms and condition of the agreement for loan with the financer. If he 

defaulted in payment of such instalments, the financer bank is at liberty to 

draw up action against the petitioner. In that case, criminal liability of the 

petitioner does not arise for such default of payment of loan in violation of 

terms  of  loan  agreement.  Under  such  circumstances,  the  elements  of 

dishonest or fraudulent intentional on the part of the petitioner to deceive 

the  financer  or  any  person  to  deliver  any  property/money  to  him  while 

obtaining  second registration  certificate  is  totally  absent  in  this  case.  As 

such, it cannot be presumed that the petitioner committed an offence which 

is triable by the Magistrate. Hence in my considered opinion, the learned 

court below cannot punish the accused u/s 418 IPC due to lack of material 

against  him.  Therefore,  it  is  groundless  to  frame the  charge against  the 

accused u/s 418 IPC. 
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14. In the result, it appears that there is  merit in this revision 

application.  Accordingly,  it  is  allowed.  The  impugned  order  so  passed  by 

learned court below is set aside. The petitioner is discharged from the GR 

Case No.1920/11. Send back the record to learned court below immediately. 

15. Given under the hand and seal of this court on this 6th day of 

October, 2017. 

Dictated and corrected by :

Shri C. Das,

Addl. Sessions Judge No.1          Addl. Sessions Judge No.1 

  Kamrup (M) Guwahati Kamrup (M) Guwahati
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