
IN THE COURT OF ADDTIONAL SESSIONS JUDGE NO.1 KAMRUP (M) 

GUWAHATI

Present : Shri C. Das,

   Addl. Sessions Judge No.1

   Kamrup (M) Guwahati

( Committed on 30/12/2016 by learned Additional Chief Judicial Magistrate, 

Kamrup (M) Guwahati in GR Case No.5076/1990 )

JUDGMENT IN SESSIONS CASE NO.23/2016

u/s 395 IPC.

State

versus-

Sri Samin @ Hamin Haloi

.... Accused

Appearance :

Mr. G. Das, Addl. Public Prosecutor for the State

Mr. J. Ali, Advocate for the accused 

Date of evidence : 1/4/17, 12/5/17, 23/6/17, 30/8/17

Date of argument : 3/10/17

Date of judgment : 7/10/17

JUDGMENT

1. The case of the prosecution briefly, is that on 13/12/90, the 

complainant Sri Prafulla Kalita lodged a FIR before the Officer-in-charge of 

Noonmati police station, alleging inter-alia that on the same day at about 1 

am., night, about 6 persons entered into his house by breaking the door while 

some other waited outside.  Thereafter, they tied up his family members and 

decamped with his money and gold ornaments from the almirah. 
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2. Accordingly,the  police  registered  the  Noonmati  PS  Case 

No.241/90 and took up the process of investigation. During the investigation, 

the I/O visited the place of occurrence, examined the witnesses and arrested 

the  accused with  others  and  recovered  some articles.  At  the  end  of  the 

investigation,  the  I/O  having  found  a  prima-facie  case  well  established, 

submitted the charge-sheet against the accused persons with others to face 

trial in the court. 

3. The  accused  entered  appearance  in  the  court  of  learned 

Magistrate  after  service  of  summons.  Other  accused  persons  remained 

absconded and as such, their case will be tried after their apprehension by 

the police in due course of time as per law. Immediately, after appearance, 

learned Magistrate furnished the copy of the case to accused in complianace 

of section 207 CrPC and committed the case to the Sessions Court Kamrup 

(M), Guwahati for trial since the offence is exclusively triable by court of 

sessions.  Thereafter,   a  separate  sessions  case  was  registered  and  then, 

transferred to this court for its disposal. 

4. After  hearing  both  the  parties  and  on  consideration  of 

material on record, the charge u/s 395 IPC framed against the accused. The 

charge was then, readover and explained to the accused who pleaded not 

guilty and claimed to be tried. 

5. The prosecution during the trial,  examined as many as,  six 

witnesses including the I/O to support its case. In the statement recorded u/s 

313  CrPC,  the  accused  denied  all  accusations  appeared  in  the  evidence. 

However, the accused declined to adduce any evidence. The argument of the 

parties was heard at length. 

POINT FOR DETERMINATION :

6. Whether  on 13/12/90 at  about  1  am.,  at  No.1 Mathgharia, 

Pathar-Kuwari under Noonmati police station, the accused committed dacoity 

in the house of the complainant Sri Prafulla Kalita ;

DECISION AND REASON THEREFORE :

7. From the record, it appears that the prosecution in this case 
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alleged that the accused was involved in the offence of dacoity which was 

taken place in the house of the complainant. There are several other accused 

persons who were absconded already, allegedly involved in the said crime. 

8. Learned  Addl  Public  Prosecutor  initiated  the  argument, 

submitted that the offence as alleged in the case against accused, requires 

more  then  five  persons  and  from  the  first  information  so  filed  by  the 

complainant shows that there was in fact,  several  persons committed the 

offence  of  dacoity  in  the  house  of  the  complainant  at  mid-night.  He 

submitted  that  after  thorough  investigation,  the  I/O had found  sufficient 

material  against  the  accused  and  during  the  trial,  the  witnesses  of  the 

prosecution supported the case without any ambiguity to the actual facts of 

the case. 

9. Per  contra,  learned  counsel  for  the  accused  vehemently 

submitted that there is no evidence comes from the prosecution witnesses to 

establish the fact that the accused is involved in the crime of dacoity in the 

house of the victim person inasmuch as, the evidence on record does not 

support the prosecution story against the accused and as such, the accused is 

entitled to be acquitted from the charge of the case. 

10. It appears from the evidence on record that there is no denial 

of  fact that  on the fateful  night,  dacoity  took place in the house of  the 

complainant. It is also, admitted fact that there were several persons came 

to the house of the complainant to commit the offence. 

11. The prosecution examined the complainant Sri Prafulla Kalita 

as PW2. He deposed in the court that on the fateful day at night while he was 

sleeping, dacoity was committed in his house. At night, he heard sound in the 

room of  his  elder  brother  and as  such,  he came out.  But  immediately,  4 

persons entered into his room and tied him up and demanded the key of his 

almirah. After searching his almirah, nothing could be taken away as such, 

they took away his silver finger ring from his hand. Thereafter, he made hue 

and  cry  for  which  local  neighbours  came  to  his  house.  He  alongwith  his 

neighbour, chased the gang of dacoits and found one of them and handed 

over to the police. He filed the ejahar before the police. After two days, he 

could identify one of the dacoits in the police station. After 3/4 days later, 

the police called him to the police station and handed over one pair of ear-
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ring to him. He filed the ejahar vide Ext.3 with his signature. The police 

visited his house and seized some articles lying in his house vide Ext.1, 4 and 

5  with  his  signatures.  He  stated  that  stolen  goods  recovered  from  two 

dacoits. But he could not identify the present accused and he did not find 

him in the occurrence. Thus,  PW2 does not  implicate the accused in the 

alleged occurrence. 

12. PW1 Sri Dharma Kanta Kalita is the elder brother of PW1. He 

stated that on the fateful night, at about 1 am., while he was sleeping  in his  

house, three persons entered into his room by breaking the door of his house. 

As such he woke up from sleep. They tied his hand and folded his eyes along 

with his wife using a torch light. Thereafter, they demanded him the key of 

his almirah and asked to keep silence. They opened the almirah and took 

away ornaments,  money and cloths. After that the dacoits  left his house. 

Later on, local people came and untied him. He stated that PW2 went out in 

search of the dacoit and found one of them and handed over to the police. 

He could not identify the dacoits. He did not find the accused on the fateful  

day. Subsequently, the police came to his house and seized some articles with 

cloths  vide  Ext.1  and 2  with  his  signatures.  The police  apprehended  one 

dacoit and recovered some money. Apparently, there is no implication of the 

accused in the evidence of PW1. However, PW1 corroborated the version of 

PW2.

  

13. PW3 Smti Gakulbala Kalita is the wife of PW1. She deposed 

that on the fateful day, at night, while she was fast asleep in the house, 

dacoits entered into her house by breaking the door and put on  the light and 

used torch light also. She saw that 3 to 4 persons present in her house and 

they asked to keep silence. They demanded key of almirah. She handed over 

the key to the dacoits. They opened her almirah and took away her gold 

ornaments. Her eyes were blind folded by the dacoits. She did not find the 

accused on the fateful day. The dacoits were not known to her. The evidence 

of PW3 supported the claim of PW1 and 2. 

14. The evidence of PW4 Dilip Dutta is that on the fatelful day, 

while he working at Panbazar police station, he was directed by DSP to assist 

the  I/O  in  connection  with  dacoity  case  of  Noonmati  police  station. 

Accordingly, he rendered assistance to the I/O with his staff. In the said case, 

some accused were apprehended. Out of them, one Jahar Ali, Hemanta Haloi 
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were arrested. Some looted articles were recovered from the said accused. 

The I/ seized the said articles vide Ext.5 and 6 with his signatures. 

15. PW5 Promod Ch. Ray is the closed neighbour of PW1 and 2. He 

deposed that on the fateful day at night, while he was sleeping in his house, 

he heard sound in the house of PW2. But he did not visit the spot under 

impression that it was sound of unloading of building materials. Later on, he 

heard about the dacoity and as such he went to the house of PW2 and saw 

that the family members were tied up in the house. He did loose PW1 and 2 

thereafter, he accompanied PW2 to the police station. Then the local public 

started searching the area and apprehended one dacoit  who was namely; 

Rameswar Haloi. The said dacoit was handed over to the police. Thus, the 

evidence of PW5 confirms the commission of dacoity in the house of PW1 and 

2. 

16. PW6 Loknath Gogoi is the I/O of the case. He stated that  on 

the fateful day, he was posted at Satgaon out-post under Noonmati police 

station, PW1 informed him over phone that dacoity took place in his house at 

around 1-30 am night. Accordingly, he registered a GD entry and rushed to 

the spot. He inspected the place of occurrence and recorded the statement 

of witnesses and he came to know that cash and gold ornaments were taken 

away from the victim. On the same day at about 1 km from Pathar-Kuwari, 

the accused Rameswar Haloi was apprehended by the public and upon his 

inquiry, he found that the said accused was involved in the crime and as 

such ,he took the accused to the police station. He recovered one silver 

locket with stone, one pair of gold ring, Rico wrist watch, a bunch of key, a 

knife with spring, two piece of cigeratte, one gift coupon, one currency of 

Rs.100/-, six currency note of Rs.50/-, two pieces of Rs.20/-, sixteen pieces 

of Rs.10/-, 42 pieces of Rs.5/-, 53 pieces of Rs.2/-, 2 pieces of Rs.1/- and 

coins  of  25  paise  and  seized  them vide  Ext.4  with  his  signature.   Again 

Ratneswar Haloi was arrested and as per the information of the said accused, 

the accused Jahar Ali was arrested. Upon search of the house of Johar Ali, he 

recovered one pointed knife with wooden handle, sizw-12” long, two packets 

of charminar cigeratte with match box, 7 pieces of Rs.100-/ note, 5 pieces of 

Rs.5/-, coins of 49.5 paise, one polyester chek/striped shirt, one red colour 

swal, one yellow colour mixed with green bed-sheet, one gamucha and seized 

vide Ext.5 with his signature. On the same day, PW2 lodged the FIR at around 

9-20 am., and accordingly, the case was registered and he was given to 



6

investigate the case. On the sameday, at about 2 pm., he searched the house 

of Johar Ali at Gnadhibasti  but could not find out any suspicious articles. He 

also, searched the Kacharibasti area but nothing was recovered. Thereafter 

at about 3 pm., on the same day, he searched the house of Hemanta Haloi at 

Rajgarh  area  and  recovered  one  hotshot  camera  110EF,  F5.6  22  mm. 

Phtophone, and three packets of ganja kept in a glass bottle and seized vide 

Ext.6 with his signature. He also arrested Krishna Sarma along with Hemanta 

Haloi  Jahor  Ali.  He  seized  some  cloths,  one  VIP  suitcase,  one  wooden 

almirah, a steel almirah in open condition at the house of PW2 vide Ext.1 

with his signature. On 14/12/90, at about 7.00 am., he searched the house of 

Bhabit Haloi and found one red colour sadar, coins of 28 paise and seized vide 

Ext.2 with his signature. He again, searched the house of Madhab Haloi on 

same day and recovered one piece of Rs.100/-, one HMT wrist watch and 

seized vide Ext.7 with his signature. He drew up the sketch map of the place 

of occurrence vide Ext.8 with his signature.  At the end he filed the charge-

sheet  against  the  accused  persons  vide  Ext.9  with  his  signature  after 

receiving direction of his higher authority. He handed over the seized articles 

to the owners on zimma.  

17. Thus from the evidence of prosecution witnesses so tendered 

in the case, shows that dacoity was committed in the house of PW1, 2 and 3 

at night of the fateful day. All of them are related to each other and they 

corroborated each other on the material point. But they failed to implicate 

the accused  in the crime of dacoity in thier house. Moreover PW4 who is a 

neighbour to the place of occurrence did not implicate the accused in the 

said  occurrence.  One  Ratneswar  Haloi  was  apprehended  by  local  public 

immediately after the occurrence from a nearby place. But he was absconded 

already. There is no whisper of involvement of the accused in the alleged 

crime with others. 

18. The offence of dacoity requires 5 persons or more conjoin to 

the crime and the person present or aiding such commission or attempt, also, 

amounts  to  commit  the  same  crime.  From  the  evidence  on  record 

particularly, the evidence of PW1, 2 and 3 along with the FIR clearly indicates 

that there was more then five persons who came to the house of PW2 to 

commit dacoity. Even then, there must be evidence on record which can be 

found reliable and trustworthy to believe that the accused is involved  in the 

alleged crime. But the evidence of PW1, 2, 3 and 4 along with the I/O could 
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not tender reliable evidence to hold that the accused committed the crime 

of dacoity in the house of PW2. The I/O and other prosecution witnesses 

proved the seizure of various articles but it was not seized from the accused. 

Moreover, presence or aiding the crime by the accused is not found anywhere 

in  the evidence on record.  Hence in absence of  evidence on record,  the 

accused cannot be implicated in the offence u/s 395 IPC.   

19. Under  the  above  facts  and  circumstances  of  the  case,  it 

appears that  the prosecution has failed to prove its case against the accused 

beyond all reasonable doubt. Accordingly, the accused is held not guity u/s 

395  IPC.  The  accused  is  acquitted  and  set  at  liberty.  His  bailbond  shall 

however  remain  in  force  u/s  437-A  CrPC.  The  seized  articles  shall  be 

delivered absolutely to the owners as claimed. Furnish a copy of judgment to 

the District Magistrate, Kamrup (M) Guwahati. 

20. This  court  recommeds  u/s  357-A  CrPC  for  payment  of 

compensation  to  the  victim  Prafulla  Kalita,  S/o  late  Moniram  Kalita,  of 

Pathar-Kuwari,  PS-  Noonmati,  Guwahati,  Dist-Kamrup  (M),  Assam  as  per 

Assam Victim Compensation Scheme. Hence furnish a copy of order to the 

District Legal Service Authority, Kamrup (M) Guwhati to do the needful as per 

rules. 

21. Given under the hand and seal of this court on this 7th day of 

October, 2017. 

Dictated and corrected by :

Shri C. Das,

Addl. Sessions Judge No.1           Addl. Sessions Judge No.1

  Kamrup (M) Guwahati  Kamrup (M) Guwahati

Transcribed by :

A. Pathak
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ANNEXURE :

List of prosecution witness :

PW1 ... Dharma Kanta Kalita

PW2 ... Prafulla Kalita ... informant

PW3 ... Smti. Gakulbala Kalita

PW4 ... Dilip Dutta

PW5 ... Promod Ch. Ray

PW6 ... Loknath Gogoi ... i/o

List of defence witness :

Nil

List of documents exhibited :

Ext.1 ... seizure list 

Ext.2 ... seizure list 

Ext.3 ... FIR

Ext.4 ... seizure list

Ext.5 ... seizure list

Ext.6 ... seizure list

Ext.7 ... seizure list

Ext.8 ... sketch map

Ext.9 ... charge-sheet

Addl. Sessions Judge No.1

  Kamrup (M) Guwahati


