
IN THE COURT OF ADDITIONAL SESSIONS JUDGE NO.1 KAMRUP (M) 

GUWAHATI

Present : Shri C. Das,

   Addl. Sessions Judge No.1,

   Kamrup (M) Guwahati

( Appeal against the final order dated 2/8/2016 passed by learned Judicial 

Magistrate, 1st Class, Kamrup (M) Guwahati in DV Case No.28m/2014)

JUDGMENT IN CRIMINAL APPEAL NO.258/2016

1. Sri Jagadish Mali,

2. Mrs. Renu Mali,

3. Sri Pranab Mali

4. Sri Manish Mali ...................................... Appellants

-versus-

Smti Mainamati Mali ................................. Respondent

Appearance :

Mr. H. Talukdar, A. Ali, P. Goswami, J. Baruah, H.Sarma, Advocates for the 

appellants

Mr. T. Chetri, T. Hussain, N. Deka, Advocates for the respondent

Date of hearing : 11/9/17, 25/9/17, 6/10/17

Date of judgment : 9/10/17

JUDGMENT

1. This  appeal  is  filed u/s  29 of  Protection  of  Women against 

Domestic Violence Act by the appellants against the final order dated 2/8/16 

passed  in  DV  Case  No.28m/14  by  learned  Judicial  Magistrate,  1st.  Class, 

Kamrup (M) Guwahati whereby, the appellants are directed (1) not to commit 

any act of domestic  violence or  aid or  abet  in commission of  any act of 

domestic violence upon the respondent/ aggrieved person and shall not 



2

dispossess  her  or  in any manner  disturb the possession of the respondent 

from the shared household at the residential location of the appellant no.1 as 

the respondent/ aggrieved person is entitled to live in the shared household 

and (2) the appellant no.1 shall pay a compensation of Rs.20,000/- within 

three months from the date of order to the aggrieved person/ respondent for 

mental torture and emotional distress, suffered by her for domestic violence 

committed on her. 

2. The  case  of  the  appellants  briefly,  is  that  the  respondent 

herein filed an application u/s 12 of Protection of Women against Domestic 

Violence  Act  (hereinafter  referred  as  the  DV  Act),  seeking  reliefs  u/s 

18/19/20/22/23 of DV Act against the appellants. The protection officer also, 

submitted a domestic incident report, praying for order for urgent relief to 

the respondent. It was alleged inter-alias that on 4/11/09, the appellants 

entered into the house of the respondent and threw away the vegetables 

prepared by her alongwith other goods and also, assaulted her physically and 

dispossess  her  from  the  shared  household.  The  respondent  alleged  of 

domestic  violence  in  the  form  of  verbal,  emotional  abuse  as  well  as, 

economic abuse by the appellants, and filed the above application against 

them. Accordingly, the notice was issued to the appellants who appeared in 

the case and filed written statement. The respondent adduced evidence of 

two witnesses including herself while the appellants tendered one witness. 

After trial of the case and hearing of the parties, learned trial court passed 

the impugned final order with the reliefs as stated above. 

3. The  appellants  being  aggrieved  by  the  impugned  order, 

preferred this appeal on the grounds as mentioned in the memo of appeal. 

The ground particularly, is that there are substantial and glaring errors and 

omissions committed by learned trial court in passing the impugned order and 

for that learned trial court passed the impugned order without jurisdiction 

and for  that  learned trial  court  failed to consider properly  the material/ 

evidence on record while deciding the application u/s 12 of DV Act and for 

that  learned trial  court  by taking technical  ground,  passed the impugned 

order and for that in any view of matter, the impugned order dated 2/8/16 is 

not sustainable in law and is liable to be set aside. 

4. I  have  heard  learned  counsel  for  the  appellants  and  the 

respondent and perused the impugned order with the relevant case record. 
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POINT FOR DETERMINATION :

5. Whether learned trial court committed errors of law and facts 

in passing the impugned order ;

DECISION AND REASON THEREFORE :

6. Learned counsel for the appellants submitted that there was 

no any injury sustained by the respondent and as such, the contentions and 

testimony of the respondent cannot be reliable to believe. But learned trial 

court wrongly passed the impugned order with directions to them to comply. 

He submitted that there was no such domestic violence took place against 

the respondent and she could not establish the true facts of the case and as 

such, the impugned order is liable to be set aside. 

7. Per contra, learned counsel for the respondent submitted in 

support the impugned order and argued that the impugned order is based on 

sound principle of law as well as, evidence on record and as such, he urged 

to uphold the impugned order. 

8. After perusing the record, it appears that there is no dispute 

that the appellants are the sons and appellant no.2 is daughter-in-law of the 

respondent. She is an illeterate person. Hence after death of her husband, 

the  appellant  no.1  as  a  major  and  eldest  child,  got  appointment  in  the 

railway  department  in  place  of  deceased  father.  On the  other  hand,  the 

respondent  is  a  pansioner.  It  appears  that  there  is  land  dispute  exists 

between  the  respondent  with  the  appellant  no.1  for  long  time.  In  the 

evidence the respondent  as PW1 narratted the harassment caused by her 

eldest son in connection with the land. Admittedly, the land was in the name 

of the appellant no.1. Out of the four sons, PW1 has been residing with PW2 

who is the 3rd son of the respondent. It is not denied that all the brothers 

are living separately from each other. PW2 also, lives separately in a plot of 

land  purchased  from  the  appellant  no.1.  One  of  the  conditions  for 

constituting  domestic  violence  is  that  it  requires  shared  household. 

Admittedly,  the  respondent  is  residing  with  PW2  separately  from  the 

appellant no.1 who was earlier moved from place to place during his service 

period  before  his  retirement.  Once  the  fact  discloses  that  the  agrrieved 

person had shared household with the appellants, she is entitled to claim 
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reliefs under provisions of DV Act for causing domestic violence. 

9. On perusal of the evidence of PW1 and 2, it becomes clear 

that  for  long  time,  the  respondent  did  not  shared  household  with  the 

appellant no.1 and her other sons. The evidence of PW1 makes it more clear 

that she resided with her 3rd son. Thus the elements of shared household is 

not found in the case of the respondent. 

10. In the cross-examination, PW1 clearly stated that she filed the 

case against the appellant no.1 only claiming landed property. Her evidence 

dislcoses that she claimed that the land in dispute was purchased by her in 

the name of the appellant no.1 while the appellant alleged that the land in 

dispute was purchased by him. The land document shows that the land in 

dispute is in the name of the appellant no.1. The evidence of PW1 shows that 

the appellant no.1 demanded the land from her. But she wanted to partioned 

the land among her all children. For that dispute arose between the mother 

and the eldest son. The evidence of PW1 discloses  that  due to difference 

over  share  of  land,  the  appellant  no.1  entered  into  quarral  with  her 

previously and even committed offence u/s 448 IPC for which she filed a case 

against  the  appellant  no.1  and  subsequently,  he  was  even  convicted  a 

competant court. On that view, it is found that PW1 was in possession of her 

property for which the appellant no.1 was found guilty u/s 448 IPC. by a 

court.  On  the  otherhand,  the  appellants  also,  filed  civil  suit  against  the 

respondent which is still pending for decision by the court in Guwahati. 

11. Thus from the evidence on record indicates that what was the 

quarrel took place and harassment so alleged against the appellants by their 

mother, relates to land dispute only. It appears that PW1 has another plot of 

grant land where she constructed house for her dwelling and rental purpose. 

She stated that the appellant no.1, 2, 3 and 4 came to her house and had 

beaten her up and wanted to throw her out of the house. And as such she 

filed  ejahar  against  the  appellants  on  5/11/09.  The  evidence  on  record, 

indicates that PW1 intended that the appellant no.1 should buy another plot 

of land by the sale proceed of land sale to his two brothers. But it cannot be 

denied that at some point of time, the mother and son lived together to 

share  same  household.  Moreover,  from  the  cross-examination  of  DW1,  it 

appears that at some point, his mother lived with him. Therefore, it cannot 

be ruled out that there was no shared household between the parties at any 
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stage. The relation between mother and son makes the domestic relationship 

between the appellant no.1 with his mother. 

12. It  is  correct  to  say  that  there  is  no  injury  report  of  the 

aggrieved person/ respondent since she alleged physical assault caused to 

her by the appellants on several ocassions, intending to throw away from her 

house. In this connection, it is admitted fact that PW1 filed ejahar one after 

another. In one case, the appellant no.1 was convicted. But the act of the 

appellants  even not  accepted to cause physical  hurt  to PW1,  had caused 

mental  agony,  harassment,  abuse  in the name of  land dispute  to PW1.  A 

mother would not go against her son unless there is compelling circumstances 

in the domestic front. As such the mother ought to get some protection from 

her  son  with  his  family  for  her  existence.  Thus  it  amounts  to  domestic 

violence within the meaning of section 3 of DV Act. 

13. Most  significant  aspect  of  the  above  enactment  is  the 

satisfaction of the concerned Magistrate to grant relefs under the provisions 

of the same. If the Magistrate satisfied himself or herself on the given facts 

of the case, he/she may allow various reliefs to the aggrieved person against 

the respondents. Hence, there is no question arises that learned trial court 

has no jurisdiction to pass such order. The intention of legislature to provide 

quick  relief  to  such  aggrieved  person  who  is  facing  harassment  in  her 

doemstic affiars. 

14.  In this case, after perusing the entire evidence on record with 

the impugned order, it appears that the learned trial rightly passed the order 

dated 02/08/2016. However, it appears that the appellant no.1 is found to be 

a pansioner now. Considering his amount of pansion so drawn per month, the 

compensation  amount  needs  to  be  interferred  with.  Accordingly,  the 

compensation  amount  so  payable  by  the  appellant  no.1  is  reduced  to 

Rs.10,000/- only. 

15. In  the  result,  the  appeal  is  partly  allowed.  The  impugned 

order so passed by learned trial court is affirmed with the modification as 

stated above. The appellant no.1 is directed to comply with the order within 

two months from the date of order. No order as to cost. Send back the case 

record immediately to learned trial court. 
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16. Given under the hand and seal of this court on this 9th day of 

October, 2017. 

Dictated and corrected by :

Shri C. Das,

Addl. Sessions Judge No.1            Addl. Sessions Judge No.1

  Kamrup (M) Guwahati   Kamrup (M) Guwahati

Transcribed by :

A. Pathak

.


