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   JUDGMENT

1. This  revision  application  is  filed  u/s  397/399  of  Code  of 

Criminal Procedure, by the petitioner against the order dated 7/11/13 and 

2/2/16, passed in CR Case No.1311/11, by learned Judicial Magistrate, 1st. 

Class,  Kamrup  (M)  Guwahati  whereby,  the  cross-examination  of  PWs  was 

dispensed with. 

2. The case of the petitioner briefly, is that the opposite party 

no.2 filed a complaint case in the court learned Chief Judicial Magistrate, 

Kamrup (M) Guwhati on 13/5/11 against the petitioner u/s 138 of Negotiable 

Instruments Act ( hereinafter referred as the NI Act) and accordingly, learned 
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trial court after transfer of the case, took cognizance of offence and directed 

to issue process against the petitioner. Accordingly, the petitioner entered 

appearance in the court and took part in the trial of the case. On 7/11/13, 

the case was fixed for evidence but the petitioner remained absent due to 

her illness. But her engaged counsel did not turn up for cross-examination of 

PWs  till  4  pm.  Hence  learned  trial  court  rejected  the  petition  of  the 

petitioner on the ground that enough time was already given to the defence 

for cross-examination of PW1 and cross-examination of PW1 was dispensed 

with and next date of the case was fixed on 4/12/13 for statement/defence 

of the accused/ petitioner. It is stated that on 31/12/13 the petitioner was 

present in the learned trial court and she was examined u/s 313 CrPC. and 

the  next  date  was  fixed  on  9/4/14  for  defence  witness.  Thereafter  on 

5/12/13, learned court closed the defence witness and issued non-bailable 

warrant against the petitioner, though her counsel took steps for absence in 

the court. It is further stated that the petitioner met with a major accident 

and she was totally bed-ridden though she informed her  counsel.  But her 

counsel did not inform her about the proceeding of the case. She had filed a 

criminal revision petition before Hon'ble High Court for recalling of execution 

of  the  warrant  of  arrest  against  her  and  accordingly,  Hon'ble  High  Court 

allowed her petition and directed her to appear before learned trial court. 

On  her  appearance,  learned  trial  court  allowed  her  to  go  on  bail.  On 

22/12/15, the petitioner appeared before the present learned trial court as 

the case was transferred, engaging a new set of counsels and accordingly, the 

case was fixed on 2/2/16 for defence witness. Her newly engaged counsel 

after perusing the case record, found that learned trial court vide its order 

dated 7/11/13 dispensed with cross-examination of PW1 and the case was 

fixed for statement/ defence. The new counsel of the petition no.630/16 for 

recalling  of  PW1 for  cross-examination.  Learned trial  court  vide  its  order 

dated  2/2/16,  rejected  the  petition  and  fixed  next  date  on  3/3/16  for 

defence witness. The petitioner sought for time  on the next date and ground 

for filing of criminal revision and accordingly, learned trial court vide order 

dated 3/3/16 allowed the petition and the next date was fixed on 8/4/16. 

3. Being highly aggrieved by and dissatified with the order dated 

2/2/16 and earlier, order dated 7/11/13 so passed by learned trial court, the 

petitioner prefers this revision application on the grounds as stated therein. 

The  ground  is  particularly,  learned  trial  court  without  considering  the 

petition filed by the petitioner's counsel as regards to her illness of the 
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petitioner, dispensed with the cross-examination of PW1 without application 

of  mind  in  proper  perspective,  had  fixed  the  next  date  for  statement/ 

defence  and  for  that  the  Code  of  Criminal  Procedure  ensures  that  the 

accused gets  a  fair  trial.  It  is  essential  that  the accused would be given 

reasonable opportunity to defend her in the trial. She is also, be permitted to 

confront with the witnesses of the prosecution on which it is relying upon. 

Though the petitioner was represented by her lawyer of her choice but the 

complainant was never cross-examined and his veracity otherwise, could not 

be judged and therefore, for ends of justice, learned trial court ought to 

have recalled the complainant for cross-examination and for that when the 

date  was  fixed  for  cross-examination,  the  petitioner  was  not  personally 

present  and  the  application  was  filed  for  dispensing  with  her  personal 

attendance.  In  fact,  it  was  the  duty  of  her  counsel  representing  the 

petitioner/ accused to seek adjournment on the ground for her illness with a 

prayer  to  defer  the  cross-examination.  But  in  the  instant  case,  for  the 

mistake committed by the counsel of the petitioner/ accused, she should not 

suffer and in fact, denial of opportunity for recall of the complainant for 

cross-examination would amount to condemning the petitioner without giving 

the opportunity to challenge the correctness of version and credibility of the 

witness. It is a trite that the credibility of a witness in a criminal or civil case 

be tested only if testimonies put to cross-examination. Denial of opportunity 

will  amount  to  serious  miscarriage  of  justice  and  for  that  the  object  of 

underlying the section 311 of CrPC is to prevent further injustice on account 

of mistake of  either  parties to bring  on record valuable evidence bearing 

ambiguity of the statement of witnesses and grant of fariness opportunity to 

the accused to prove his/ her innocence is the object of every fair trial and 

discovery of truth in the essential purpose of every trial or enquiry. But in the 

instant  case,  learned  trial  court  failed  to  grant  adequate  opportunity 

resulting in failure of justice and for that the lawyers are generally perceived 

to the client's agents therefore, he has to act for the cients and they owe 

fiduciary  relationship  with  the  clients.  Therefore,  the  lawyer  has  the 

authority  and  means  for  achieving  the  client's  legal  goal.  The  lawyer  is 

expected to follow the instructions of the client. In the instant case, without 

taking  any  instruction,  the  petitioner  remained  unrepresented  and  as  a 

result, the examination-in-chief of evidence of PW1 was closed without cross-

examination and the said fact was never  intimated to the petitioner  and 

therefore, the petitioner is not liable to suffer for the fault of her counsel 

and as such, the impugned order is bad in law and is liable to be set aside. 
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4. I  have  heard  learned  counsel  for  the  petitioner  and  the 

opposite parties and perused the impugned orders so passed by learned trial 

court with the case record. 

POINT FOR DETERMINATION :

5. The only point to be determined in the case is whether the 

impugned order so passed by learned trial court is sustainable in the eye of 

law ;

DECISION AND REASON THEREFORE :

6. At the outset of argument, learned counsel for the petitioner 

submitted that the petitioner was denied of the scope to cross-examination 

the evidence so tendered by PW1 in order to testify its veracity as well as, 

for her fair defence in the case at the default of her counsel inasmuch as, 

the  petitioner  cannot  be  allowed  to  suffer  for  such  default  act  of  her 

counsel. He submitted that even section 311 CrPC has given ample power to 

the court at any stage of the proceeding to recall, re-examined, examination 

of any witness which it appear to be essential for arriving at just decision in 

the case and as such, learned trial  court ought  to give the petitioner an 

opportunity  to  cross-examination  of  the  complainant  otherwise,  the 

petitioner cannot take proper defence in the case and scope of her fair trial  

would be defeated to cause miscarriage of justice to her. 

7. Per  contra,  learned  counsel  for  the  opposite  party  no.2 

submitted  that  there  is  no  scope  under  the  law  to  exercise  power  of 

revisional court against the impugned order dated 7/11/13 since it is barred 

by law of limitation inasmuch as, there is no explanation of delay in filing the 

revision application by the petitioner and the impugned order dated 2/2/16 

was passed only to confirm the original order dated 7/11/13 and therefore, 

the instant revision case is liable to be dismissed.  

8. After perusing of the impugned orders and the case record, it 

appears that the impugned order was passed on 7/11/13 while this revision 

application was filed on 14/3/16. In view of above, there is no scope u/s 

397/399 CrPC to exercise power of revisional jurisdiction by this court due to 

bar by limitation. Thus the impugned order dated 7/11/13 is precluded from 
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examining in this  case. By order dated 7/11/13, the cross-examination of 

PWs by the petitioner,  was  dispensed with  due to failure  of  her  defence 

counsel  to cross-examination such witnesses  after  getting  sufficient  time. 

Thereafter, the statement of the petitioner as accused was recorded u/s 313 

CrPC by learned trial court. Yet the petitioner did not file any petition before 

learned trial court to allow the cross-examination of PWs. 

9. After long passage of time, the petitioner filed the petition for 

recalling  the  PWs  for  cross-examination  when  she  engaged  new  set  of 

lawyers. Due to engage of new set of counsel, the position of the petitioner 

would not change in the case. Hence learned trial court rejected the said 

petition vide order dated 2/2/16.  The scope to exercise power u/s 311 CrPC 

only comes when at any stage, the court finds that summoning a person as 

witness,  or  examine  any  person  in  attendance,  though  not  summoned as 

witness, or  recall and re-examine any person already examined; it will do so, 

if his evidence appears to be essential to the just decision of the case. But  

the instant case, the case of the petitioner is different. The petitioner did 

not cross-examine the complainant even after full scope. Instead of applying 

for the re-call of such witness, the petitioner even recorded her statement 

u/s 313 CrPC. Hence it appears that there is sheer negligence on the part of 

the  petitioner  to cross-examine the complainant.  Therefore,  learned trial 

court  refused to re-call  the  complainant  for  his  cross-examination by the 

petitioner vide order dated 2/2/16. 

10. Be that as it may, it  appears that cross-examination of the 

complainant is essential for just decision of the case. Unless the complainant 

is cross-examined, the petitioner would be prejudiced and she would not be 

able to take proper defence in the case. There was default on the part of her 

previous counsel for which the petitioner cannot be allowed to suffer in any 

manner. In view of above, it is expedient to re-call the complainant for cross-

examination.  Therefore, the impugned order dated 2/2/16 is required to be 

reversed to arrive at just decision in the case. 

11. In  the  result,  there  is  merit  in  this  revision  application. 

Accordingly,  the  revision  application  is  allowed  however,  with  cost  of 

Rs.2,000/- payable by the petitioner for the delay. The petitioner is allowed 

to cross-examine the complainant and his witness. The impugned order dated 

2/2/16 is set aside. It is made clear herein that if the petitioner would not
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pay  the cost,  learned trial  court  shall  be at  liberty  to pass  any  order  in 

accordance with law. The parties are directed to appear before learned trial 

court on 1/11/17 to receive further order. Send back the case record to the 

learned trial court immediately. 

12. Given under the hand and seal of this court on this 9th day of 

October, 2017.   

Dictated and corrected by :

Shri C. Das,

Addl. Sessions Judge No.1            Addl. Sessions Judge No.1

  Kamrup (M) Guwahati   Kamrup (M) Guwahati

Transcribed by :

A. Pathak


