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This  appeal  is  filed  against  the  judgment  and  decree  dated  8.4.10 

passed by learned Munsiff No.4, Kamrup (M) Guwahati in TS No.110/08. 

Present : Shri C. Das,

    Addl. Dist. Judge No.1

    Kamrup (M) Guwahati
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1. Sri Diplal Bhagat

2. Sri Rameswar Raut

3. Sri Naresh Majhi

4. Sri Hari Purbe

5. Sri Bijoy Boro

6. Sri Naresh Roy

   ..... Appellants

                     versus-

Sri Sujit Patwari



  ..... Respondent

The appeal was coming on for final hearing on 26/7/17, 3/8/17, 22/8/17, 

4/9/17 in presence of :

Mr. A. Sattar, R. P. Gupta, S. Alam, Advocates for the appellants

Mr. S. Ali, A. Ikbal, M. Nath, Advocates for the respondent

And having stood for consideration to this day, the court delivered the 

following judgment :

     JUDGMENT

1. This appeal is filed u/s 96 r/w Order XLI rule 1 and 2 of CPC by 

the appellants against the judgment and decree dated 8/4/10 passed in TS 

No.110/08 by learned Munsiff No.4 Kamrup (M) Guwahati, whereby the suit of 

the appellants/ plaintiffs was dismissed. 

2. The  case  of  the  appellants  briefly,  is  that  the  appellants/ 

plaintiffs  being  the  tenants  of  the  respondent/  defendant  in  respect  of  six 

different rooms which are in occupation of them separately. They have filed the 

suit  no.110/08 against the respondent,  seeking declaration  that  they being 

tenants  have every  right  to  enjoy  the tenanted rooms and the  respondent/ 

defendant has no right to evict them by force without adopting the due process 



of law and also, for permanent injunction. The appellants stated inter-alias that 

they were the original tenants of  Gagan Chandra Patwari,  the father of the 

respondent/ defendant and after death of the original landlord, the respondent 

being the son, started to collect the rent from the appellants in respect of suit  

rooms as described more particularly, in the schedule A to F to the plaint by 

issuing the rent receipt. The quantum of rent in respect of suit rooms stood at 

Rs.1050/-  ,  Rs.1,300/-.  Rs.900/-,  Rs.1,400/-  and  Rs.700/-  respectively  per 

month.  It  is  stated  that  the  appellants  have  been  paying  the  monthly  rent 

regularly  to  the  respondent  on  time.  But  on  29/3/08  when  the  respondent 

abruptly asked the appellants to vacate the tenanted suit shop-rooms within 15 

days  with  the threatening  that  if  they  failed  to  do  so,  the respondent  shall  

vacate the suit rooms by force with the help of anti-social elements. Hence the 

appellants filed the above suit against the respondent. 

3. The  case  of  the  respondent  as  it  appears  from  the  written 

statement  is  that  his  deceased  father  was  the  absolute  owner  of  the  land 

wherein the appellants are occupying and possessing as tenants on monthy 

basis.  After  death of  his  father,  the respondent  and his  three brothers with 

mother  inherited  said  landed  property  and  occupied  now.  The  respondent 

admitted that the appellants were the tenants of his deceased father who died 

in 1996 but denied the length of tenancy as claimed by the appellants. It is 

stated that for 5-6 months after the death of his father, the rent receipt was 

started to issue. The respondent decided to construct a permant structure over 

the land by removing the temporary tenanted premises. About 



3-4 years back, the entire tenanted premises followed by its surrounding areas, 

were  gutted  by  fire  and  the  co-denizens  have  been  complaining   of  for 

removing of temporary structure and to construct concrete structure thereon. 

Hence  the  respondent  in  the  first  week  of  December,  2007  requested  the 

appellants to enter into a written tenancy agreement for security reason. On 

6/3/2008, the respondent requested the appellants to vacate the suit premises 

expressing  of  erecting  permanent  structure  thereon as  it  was the  bonafide 

requirement. Hence the respondent prayed to dismiss the suit. 

4. After considering the pleadings of the parties, learned trial court 

framed the following issues in the suit ;

        ISSUES

1] Whether the suit is maintainable in its present form ?

2] Whether there is any cause of action for the suit ? 

3] Whether the plaintiffs are tenants under the defendant ?

4] Whether the plaintiffs are entitled to get a decree as prayed for ?

5] To what  other relief(s) the parties are entitled to ?

5. During  the  trial,  the  appellants  as  well  as,  the  respondent 

adduced evidence in respect of thier cases. After hearing the parties, learned 

trial court passed the impugned judgment and decree. Being highly aggrieved 

by  and  dissatisfied  with  the  impugned  judgment  and  decree,  appellants 

preferred to file the appeal on the grounds as stated in the memo of the appeal. 

6. The grounds particularly, as mentioned in the appeal , are  that 



learned trial court failed to exercise its jurisdiction and to grant relief(s) to the 

appellants which was sought by way of declaration, well within the ambit of law 

relating to tenancy  and that  learned trial court while deciding the issue no.2 in 

favour of the appellants, ought to have decreed in favour of the appellants  and 

that when the rent receipts exhibited by the appellants having been admitted by 

the respondent, the tenancy in respect of  the suit rooms is proved and hence, 

the  issue no.3  ought  to  have decided in  favour  of  the  appellants  and that 

learned trial court committed grave error in law in putting more emphasis on 

the length of the tenancy  rather than on the fact of existence of tenancy in 

deciding the issue no.1,3, 4 and 5 and for such 

decision arrived at by the learned trial court on those issues, are erroneous and 

that  learned  trial  court  has  not  gone  through  the  facts  of  the  case  in 

consonance  with  the  evidence  on  record  and  the  admission  made  by  the 

respondent  and  has  failed  to  apply  its  mind  judiciously  in  denying  the 

declaratory relief as sought for by the appellants and that in any view of the 

matter, the judgment and decree is not tenable in the eye of law as well as, the 

issues ought to have been answered in favour of the appellants and it is liable 

to be set aside.

7. I  have  heard  learned  counsel  for  the  appellants  and  the 

respondent and gone through the impugned judgment with the record. Learned 

counsel for the appellants submitted that learned trial court failed to marshall 

the evidence on record properly in the light of its facts as well as in law. He 

submitted that it is true that the tenanted premises was gutted by fire but the 



tenancy between the parties is admitted by the respondent inasmuch as, the 

respondent could not prove the fact bonafide requirement of tenanted premises 

in any manner and as such, the impugned judgment is laible to be set aside 

and reversed.   

8. Learned counsel for the respondent per contra, submitted that 

the  suit  was  filed  by  the  appellant/  plaintiff  no.6  but  there  is  no  power  of 

attorney, empowering him to file the suit on behalf of other plaintiffs and there 

is no illegality committed by learned trial court in the impugned judgment which 

therefore, does not require any interference. 

9. After  hearing the above submissions as well  as,  the existing 

disputes  between  the  parties,  the  following  points  are  taken  up  for 

determination in the appeal ;

POINT No.1 :- Whether the appellants are the tenants under the 

             respondent ?

POINT No.2 :- Whether the plaintiff/ appellant no.6 is empowered to file the 

              suit on behalf of other appellants ?

POINT No.3 :- Whether the appellants are entitled to get a decree as prayed 

              for ?

10. On perusal of the case record, it appears that the appellant no.6 

Naresh Roy adduced evidence in the trial of the case. He stated that he is one 

of the plaintiffs in the suit and as such, conversant with the facts and 



circumstances of the case and conpetent to swear the affidavit. He stated that 

he beign the plaintiff no.6 is in possession of one room measuring approx. 7 X 

5 ft., for 20 years on monthly rent of Rs.400/- as a tenant of the defendant who 

used to issue rent receipts and he runs a tea stall therein. Like him, the plaintiff 

no.1 is in possession of one room for 50 years as a tenent of the defendant on 

the monthly rent of Rs.1,050/- where he runs a fair price shop and the plaintiff  

no.2 is in possession of such room on monthly rent of Rs.2,000/- for 40 years 

under the defendant and the plaintiff no.3 is in possession of one room on the 

monthly rent of Rs.1,300/- for 20 years under the defendant and the plaintiff 

no.4 is in possession of one room on the monthly rent of Rs.900/- under the 

defendant for 20 years while the plaintiff  no.5 is in possession of one such 

room on the monthly rent of Rs.1,400/- under the defendant for 20 years in the 

same tenanted premises. He stated that all the plaintiffs were the tenants of 

late Gagan Chandra Patwari who was the father of the present defendant. But 

on 29/3/08, the defendant came to tenanted shops rooms of the plaintiffs and 

asked to vacate the tenanted shop rooms within 15 days otherwise, he shall 

get  it  vacated  by  force  with  the  help  of  anti-social  elements.  The  facts  of 

landlords and tenant relationship between the parties, is not disputed by the 

defendant  in his evidence. He also, admitted that he used to issue rent receipt 

to his tenants. He also, admitted the rent receipts vide Ext.1 to 6.  The tenancy 

may be oral or documentary which depends on the parties. In the instant case, 

the Ext.1 to 6 itself indicates that the defendant is the landlord of the plaintiffs 

for the rooms occupied by them. The defendant never stated that the tenancy 

between him with  the  plaintiffs  was  terminated  after  death  of  his  father.  It  

appears that the defendant even collected rent from the plaintiffs by issuing 

receipt.  Therefore, after death of Gagan Chandra Patwari,  tenancy between 



the defendant with the plaintiffs continued. When there is no evidence to show 

that  tenancy  was  not  terminated  between  the  parties  after  the  tenanted 

premises was gutted by fire,  the plaintiffs remian as tenants of the defendant 

in respect the shop-rooms, they occupied and the tenancy shall be  valid at the 

option of the plaintiffs. Thus the view in the issue is not acceptable in the light 

of facts of the case. Accordingly, it is held that the plaintiffs are the tenants of  

the defendant.  The point no.1 is decided in affirmative. 

11. The plaintiff no.6 is the only person who tendered evidence in 

the case and narrated the facts of other plaintiffs and submitted some 

documents. The dispute between the parties arises common question of law 

and facts which is the tenancy. Hence  all  the plaintiffs joined together in  the 

suit to redress their common dispute by filing the suit. Hence in that case, the 

power of attorney is not necessary to empower the plaintiff no.6 by the other 

plaintiffs  to  tender  evidence.   Apart  from that  there  is  no  dispute  that  the 

plaintiffs are the tenants of the defendant since his father days. The present 

defendant  has  admittedly  collected the rent  from the plaintiffs  in  respect  of 

room in their possession. The dispute comes when the defendant asked the 

plaintiffs to vacate the tenanted shop-rooms in order to construct a new RCC 

building. Admittedly, the tenanted premises were gutted by fire and there is 

need for new structure for accommodation of the parties. It cannot be denied 

that the landlord is the best judge of  his requirement in respect of  his/ her  

poperty. There is no denial of the fact that the tenanted premises were turned 

to dilapidated condition due to passage of time and after it damaged by fire. 



Under  such  circumstances,  the  defendant  wanted  to  rebuilt  the  tenanted 

premises for safety purpose, cannot be disputed as not genuine. Hence there 

is  no  bar  to  ask  the  plaintiffs  to  vacate  the  tenanted  shop-rooms  by  the 

defendant. But that does not mean that the relationship between the parties as 

landlord and tenant is come to a end unless there is express intention. Such 

relationship  between  continues  to  exist  between  the  plaintiffs  and  the 

defendant as admitted. Mere fact that the defendant used force or threatening 

to the appellants/ plaintiffs to vacate the tenanted premises does not imply that 

the tenancy comes to an end. There may be reason to hold that the appellants/ 

plaintiffs  refused  to  accept  the  such  proposal  of  the  landlord  to  rebuit  the 

tenanted premises. However, no such relief was sought by the defendant in the 

suit. Therefore, the plaintiffs are entitled to enjoy the rights as tenants under 

the defendant and they cannot be removed without adopting to due process of  

law.  Accordingly,  the  point  no.2  and  3  are  decided  in  negative  and  in 

affirmative respectively. 

12. In  the result,  the appel  has merit.  Accordingly,  the appeal  is 

allowed. The impugned judgment and decree is set aside. The appellants are 

entitled to get the following reliefs ;

'The  appellants/  plaintiffs  are  the  tenants  under  the 

respondent/defendant,  having their  all  right  as  tenants  and the  respondent/ 

defendant  cannnot  evict  the  appellants/  plaintiffs  without  adopting  to  due 

process of law from the tenanted premises' ; 



13. Prepare a decree.  Send back  the record to  the learned trial 

court immediately. No order for cost.

14. Given under  the hand seal  of  this  court  on this  16th day  of 

September, 2017. 

Dictated and corrected by :

Shri C. Das,

Addl. District Judge No.1 Addl. District Judge No.1

  Kamrup (M) Guwahati   Kamrup (M) Guwahati

Trancribed by :

A. Pathak


