
IN THE COURT OF ADDITIONAL SESSIONS JUDGE NO.1 KAMRUP (M) 

GUWAHATI

Present : Shri C. Das,

   Addl. Sessions Judge No.1,

   Kamrup (M) Guwahati

( Appeal against  the judgment and order dated 3/1/17 passed by learned 

Sub-Divisional  Judicial  Magistrate,(S)  No.II,  Guwahati  in  DV  Case 

No.75m//2014 )

JUDGMENT IN CRIMINAL APPEAL NO.29/17

Sri Kandarpa (Jewel) Paul Choudhury

.... Appellant

versus-

Smti. Malabika (Moni) Paul Choudhury

        .... Respondent

Appearence :

For the appellant   : Mr. K. Sarma, Advocate

For the respondent : Ms. N. Deka, Advocate

Date of hearing    : 24/7/17, 1/9/17, 15/9/17, 26/9/17, 3/10/17

Date of judgment : 21/10/17

JUDGMENT

1. This  appeal  is  filed  u/s  29  of  Protection  of  Women  from 

Domestic Violence Act, 2005 by the appellant against the judgment and order 

dated 3/1/17 passed by learned Sub-Divisional Judicial Magistrate (S) No.II, 

Kamrup (M)  Guwahati  in  DV  Case  No.75m/14 whereby,  the  appellant  was 

directed to pay Rs.3,000/- per month as monthly maintenance allowance to 

the respondent/aggrieved person as well as, one time alimony of Rs.20,000/- 

only. 
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2. The case of the appellant briefly, is that the aggrieved person 

filed an application before the learned trial court u/s 12 of Protection of 

Women against  Domestic  Violence  Act  (in  short;  the  DV  Act)  against  the 

appellant/  respondent,  alleging  inter-alia  that  she  was  married  to  the 

appellant on 28/1/1995 at Guwahati and thereafter, she started to live in the 

house of the appellant.  A daughter was born out of their wedlock who is 

presently, 22 years old. The aggrieved person/ respondent stated that few 

years after the marriage, the appellant started to demand dowry from her 

parents and he also, used to torture her mentally and physically, with the 

attitude of not giving birth to a male child. It is alleged that the appellant 

often threatened to her life and asked her leave his shared household. The 

respondent  also,  alleged  that  she  was  beaten  up  by  the  appellant  so 

mercilessly that she had to leave the shared household with her daughter 

under compelling circumstances. Thereafter, she went to the house of her 

borther for her shelter and subsequently, started to live in a rented house 

with her daughter. After 3 years, the respondent suddenly, filed a FIR against 

the  appellant  before  the  Panbazar  Women  Poilce  station  on  30/12/13, 

alleging  inflictment  of  torture  upon  her  by  the  appellant  and  for  not 

providing maintenance to her. 

3. After  appearence  in  the  case,  the  appellant  filed  written 

statement, denying the allegations attributed against him by the respondent. 

The  learned  trial  court  after  hearing  the  parties,  passed  the  impugned 

judgment and order against the appellant by allowing the reliefs as stated 

above. Being aggrieved and much suffered by the impugned judgment and 

order, the appellant preferred the appeal on the grounds as stated in the 

memo of appeal itself. 

4. The ground particularly, is that learned trial court committed 

grave illegality and gross error by not considering the judgment and order 

dated 8/11/16 delivered by learned Principal Judge, Family Court, Kamrup, 

Guwahati in FC (Crl.) No.72/14 whereby, the appellant was directed to pay 

monthly  maintenance  allowance  of  Rs.1,500/-  to  the  respondent  and 

rs.1,000/- to the daughter of the respondent as well as Rs.3,000/- as monthly 

maintenance  allowance  to  the  respondent  and  Rs.20,000/-  as  one  time 

alimony as a cost of litigation and that as per section 3/26 of DV Act, the 

aggrieved person must inform the Magistrate regarding the grant of relief 

given by any court in any other proceedings so that same relief  may not be 
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granted by two different courts on the same matter. However, the appellant 

himself informed the learned trial court about said relief granted by learned 

Family  Court  and  placed  the  said  judgment  and order.  And  for  that,  the 

respondent failed to prove the alleged beating and torture to her by the 

appellant in the evidence inasmuch as, there was no mention of exact time 

and date of occurrence of such incidents, reepercussion after the incident 

and also, steps or action taken by her or by her relatives or any neighbour 

etc. For that the respondent herself stated in her cross-examination that the 

appellant is an idle person and he has no sufficient income but working as LIC 

agent  and for that there is no occurrence of domentic violence against the 

respondent at any point of time but she left the house of the appellantin the 

month of May, 2010 due to poor economic condition of the appellant and for 

that learned trial court without getting the income report of the appellant, 

has erred in passing such order to the appellant to pay such large sum of 

money to the respondent whereas the appellant has nn much income in his 

hand at present, and so, payment of Rs.20,000/- as one time alimony as well 

as,  monthly  maintenance  of  Rs.3,000/-  is  not  only  too  high  but  also,  is 

unjust, improper and against the principle of natural justice and for that the 

cause of delay of more than 3 years to file FIR has not explained by the 

respondent  and  for  that  learned  trial  court  took  a  wrong  view  over  the 

allegation made by the appellant so far his written statement and his cross-

examination, to the extent thae he suspects of having illicit relationship  of 

his wife with an another person and for that during the period from the date 

of deserting her husband/ appellant since May,2010, the respondent passed 

her life by receiving financial help from her brothers and sisters according to 

her  own  wish  and  she  never  came  forward  to  discuss  anything  with  the 

appellant. 

5. I  have  heard  learned  counsel  for  the  appellant  and  the 

respondent and perused the impugned judgment and order  with the case 

record. 

POINT FOR DETERMINATION :

6. Whether  the  impugned  judgment  and  order  was  passed 

illegality by learned trial court ;

DECISION AND REASON THEREFORE :



4

7. From the pleadings of the parties, it appears that there is no 

dispute that the aggrieved person/ respondent shared hosuehold with the 

appellant. It is also, not denied by the appellant regarding his marriage with 

the respondent and her daughter born out their wedlock. It is admitted that 

the  respondent  is  living  separately  from the husband/ appellant  with  her 

daughter  who is  22 years  of  age now. The aggrieved person as  PW1 Mrs. 

Malabika Paul Choudhury stated in her evidence during the trial of the case 

that after the marriage in 1995, the appellant used to harass her mentally 

and  physically  for  want  of  dowry  and  even  when  she  was  pragnant,  the 

appellant did not spare to torture her. In 2010, she was mercilessly tortured 

by  the appellant  and  so,  she  left  the  shared  household.  Her  evidence is 

corroborated by PW2 who was  the brother  of  PW1.  He testified that  the 

appellant caused mental and physical torture to PW1 by demanding dowry for 

which she was compelled to leave the shared household of the appellant. 

Similarly,  PW3 another  brother  of PW1 supported the claim of PW1. Most 

importantly,  PW4,  the  daughter  of  the  appellant  supported  her  mother. 

Normally, a daughter would not adduce evidence against her father unless 

there is truth. 

8. On the other hand, the evidence of the appellant shows that 

he made several attempts to bring PW1 back to his home. He alleged of illicit 

relationship of PW1 with a person and caught her red-handed in the rented 

house. But the appellant never alleged anything against the aggrieved person 

during her stay in his shared household. If there was any relationship of PW1 

with another man, it was subsequent development which has neither any link 

to torture caused to PW1 when she was with the appellant. It appears that 

the  appellant  to  create  any  doubt  over  the  evidence  of  PW1  who  is 

corroborated by her relatives and even by her daughter. Thus unless there 

was any compelling circumstances in the shared household of the appellant, 

the women like PW1 would not leave separately from her husband to disrupt 

her own married life. Hence there is sufficient reason to believe the version 

of the PW1. 

9. As far as, filing of a FIR at belated stage by PW1, it appears 

that PW1 failed to show any reason of delay. But that does not raise doubt 

over  the  evidence  of  PW1  who  is  supported  by  her  witnesses.  Thus  the 

evidence on record clearly indicates that the appellant caused mental and 

physical torture to PW1 for which she was compelled to leave the shared 
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household of the appellant. Hence it amounts to domestic violence within 

the meaning of section 3 of DV Act. The legislative intention for enactment of 

the DV Act is to provide quick relief to the aggrieved person who needs it on 

the consequences of  facing untowards situation in her  marital  home.  The 

language used in the Act, is upon satisfaction of the Magistrate to provide 

reliefs to such woman under various provisions therein. As such finding of 

learned trial court in the above respect, does not suffer from any illegality. 

10. Admittedly,  the  aggrieved  person/  respondent  is  living 

separately  from  her  husband/  appellant.  It  is  correct  to  say  that  the 

respondent has no source of income to sustain her life. She has a grown up 

daughter to maintain also. PW1 stated that the appellant has business and 

landed property and his income is Rs.75,000/- per month. He erned enough 

money by  selling  his  landed property.  The evidence of  PW1 in the cross-

examination that initially the appellant was an idle  but later on he worked 

as LIC agent for 8/9 years, does not signifies that the appellant has no source 

of  income.  On the other  hand,  the appellant  never  clerified his  monthly 

income. Situated above, there is no option but to accept the version of the 

respondent.  Hence it cannot be said that the appellant is not capable to 

maintain his wife and a daughter. There is no such impredient to burden the 

appellant to maintain his family who are not with him. Hence finding of the 

learned trial court is correct which does not require interference. 

11. However, it appears that learned trial court fixed the monthly 

maintenance  allowance  of  the  respondent  at  Rs.3,000/-  only.  Learned 

counsel  for  the  appellant  drew the  attention  to  the  judgment  passed  in 

FC(Crl) No.72/14 u/s 125 CrPC. by learned Principal Judge, Family Court -II, 

Kamrup Guwahati whereby, the appellant was directed to pay Rs.1,500/- per 

month to the respondent and Rs.1,000/- per month to the daughter of the 

respondent from 8/11/16. Taking notice of above fact, it appears that the 

respondent and her daughter was allowed maintenance allowance earlier by 

the other competent court. But the law does not preclude the respondent to 

claim  maintenance  allowance  in  this  proceeding.  The  amount  can  be 

adjusted towards earlier amount so allowed to the respondent. However, it 

cannot be ignored the price escalation day by day of essential commodities 

and day today requirements of a single woman and a grown up girl keeping in 

mind that the respondent is residing in a rented house. Accordingly, after 

adjustment of the amounts, now, the appellant is required to pay Rs.1,500/- 
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per  month  to  the  respondent.  Hence  the  maintenance  allowance  to  the 

respondent is  modified to Rs.1,500/- per month payable by the appellant 

now. 

12. Moreover, learned trial court awarded Rs.20,000/- as one time 

alimony to the respondent. It was given on account of cost of litigation. The 

proceeding of this case took time of three years from 2014 to 2017. The case 

was filed after three year of leaving separately by the respondent from the 

shared household of the appellant. After considering the length of litigation, 

the  cost  of  litigation  needs  to  reduce  to.  Hence the cost  of  litigation  is 

modified by reducing to Rs.5,000/- only.  Now, the appellant is directed to 

pay Rs.5,000/- as cost of litigation to the respondent. It is already elapsed 

more then 6 months of passing of the impugned judgment and order. But no 

payment was received by the respondent from the appellant. It is a matter of 

one sustainability for which such order/ directions was given. In the light of 

above  facts  and  circumstances  of  the  case,  the  impugned  judgment  and 

order, passed by learned trial court, is modified to the extent as above. 

13. In  the  result,  the  appeal  is  partly  allowed.  The  impugned 

judgment  and  order  passed  by  learned  trial  court  is  affirmed  with  the 

modifications  as  stated  above.  The  appellant  is  directed  to  comply  the 

directions so passed, within two months from the date of the order. Send 

back the case record to learned trial court immediately. No order for cost.  

14. Given under the hand and seal of this court on this 21st day of 

October, 2017.

Dictated and corrected by :

Shri C. Das,

Addl. Sessions Judge No.1            Addl. Sessions Judge No.1

  Kamrup (M) Guwahati   Kamrup (M) Guwahati


