
IN THE COURT OF ADDITIONAL DISTRICT JUDGE NO.1 KAMRUP (M) 

GUWAHATI

Present : Shri C. Das,AJS.

   Addl. District Judge No.1,

   Kamrup (M) Guwahati

Misc(Arb) Case No.54/12

     1. Union of India,

         represented by Chief Engineer, Shillong Zone,

         Military Engineer Services,

         Spread Eagle Falls,

         Shillong, Meghalaya

         C/O 99 APO

     2. The Commander Works Engineer,

         Military Engineer Services,

         Spread Eagle Falls,

         Shillong, Meghalaya

     3. The Garrison Engineer,

         Military Engineer Services,

         Narangi, Satgaon,

         Guwahati, Assam

          .... Petitioners

versus-

 

     1. M/S. Bhartiya Technocrats,

         680, Mota Singh Nagar,

         Jalandhar, India

     2. Sri Hari Singh,

         SE (QS&C) Director (Contracts)

         Sole Arbitrator,

         Military Services,

         Chief Engineer Pune Zone,

         Dakshin Kman Marg, Pune

.... Respondents
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Appearance :

For the petitioners : Mr.D.C.Chakraborty, K.Paul, J.P.Chauhan, Ms.A.Das, CGC

For  the respondents  :  Mr.  A.K.  Rai,  K.Agarwal,  S.Alam,  P.Dutta,  S.Kakati, 

B.Choudhury, Advocates

Date of hearing : 4/9/17, 5/9/17, 21/9/17, 20/10/17 

Date of judgment : 23/10/17

JUDGMENT

1. The application is filed u/s 34 of Arbitration and Conciliation 

Act,  1996  by  the  petitioners,  praying  for  setting  aside  the  award  dated 

19/10/11,  passed  by  the  sole  arbitrator  in  connection  with  CA 

No.CESZ/NAR/13 of 1995-96.

2. The  case  of  the  petitioners  briefly,  is  that  a  contract 

agreement bearing no.CESZ/NAR/13 of 1995-96 for provision of fire fighting 

system with 36 fire hydrants to 222 ABOD at Narangi, Guwahati was entered 

into  between  the  President  of  India,  represented  by  the  Chief  Engineer, 

Shillong  Zone,  MES  (petitioner  no.1)  and the respondent  no.1  on3/11/95. 

However,  there  was  some  disputes  had  arisen  between  the  parties  in 

connection with the said contract agreement and the same was referred to 

arbitration  in  terms  of  condition  70  of  IAFW-2249  (General  Conditions  of 

Contracts)  to  the  sole  arbitrator  who  was  the  first  arbitrator,  has  duly 

entered  into  the  reference  on  20/8/07.  But  due  to  regisnation  of  two 

arbitrators in the middle, the present arbitrator was apointed on 29/3/10 

who  had  entered  into  reference  on  19/4/10  and  on  completion  of 

proceeding, had passed the award on 19/10/11. The copy of the said award 

was received by the petitioner no.3 on 29/10/11. It is stated that by the said 

award dated 19/10/11, the sole arbitrator has quite illegally and arbitrarily 

allowed claim no.1,2,3,4,6 and 9 out of 10 claims made by the respondent 

no.1 while all the 4 claims made by the Union of India was rejected. 

3. Being highly aggrieved by and dissatisfied with the said award, 

the  petitioners  preferred  this  application  u/s  34  of  Arbitration  and 

Conciliation Act, (hereinafter referred as the Act) for setting aside the same 

in accordnace with law. 
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4. The petitioners  stated that  in  the  claim no.1  pertaining  to 

payment of final  bill  due to the respondent no.1. It is  stated that as per 

condition 65 of IAFW-2249, the final bill is required to be submitted by the 

contractor  within  3  months  of  physical  completion  of  the  work  to  the 

satisfaction of the Engineer-in-charge. However, in the present case in hand, 

although the work was completed on 9/7/99, the final bill was signed clear 

by the respondent no.1 only on 16/12/99. The respondent no.1 did not turn 

up to finalise the final bill though the petitioner no.3 called them several 

times for the said purpose. The final bill was duly audited by the Controller 

of  Defence  Accounts  (CDA)  and  it  comes  to  minus  Rs.27,965/-  only. 

Recoveries were made due to non-return of Government stores issued to the 

respondent no.1 and other recoveries as per provisions of clause 4 on the 

page 47 of contract agreement  and condition 10(B) of IAFW- 2249. Thus by 

allowing the said claim made by the respondent no.1 on this account, the 

sole arbitrator had given the award in contravention of the express trems and 

conditions of the contract agreement and  that the claim no.2 made by the 

respondent no.1 relates to claim for compensation for alleged losses suffered 

due to extra expenditure not anticipated at the tender stage for working in 

the highly restricted area. It is stated that as per clause 4 on the page 99 of 

the contract agreement, the work was to be done in an unrestricted area and 

the respondent no.1 had agreed to do the same on being fully aware of the 

actual  working  condition,  nature  of  site  etc.  Moreover,  as  per  special 

condition no.2 on the page 99 of the contract agreement, no claim in this 

regard was admissible in future.But the sole arbitrator passed the award by 

virtually amending the trems and conditions of the contract and  that in the 

case of the claim no.3 made by the respondent no.1 relates to claim for 

compensation on account of delay and non payment of final bill in time. It is  

stated by the petitioners that the final  bill  was duly autdited by CDA for 

realisation  of  an  amount  of  Rs.27,965/-  from  the  respondent  no.1  and 

accordingly, there was no delay in making payment of bills by the petitioners 

in this regard. Thus the sole arbitrator had illegally admitted the claim of the 

respondent no.1 on this account and  that as regards to claim no.4 so made 

by the respondent no.1 relates to non payment of escalation of materials, 

labour and fuel. It is stated by the petitioners that escalation was paid to the 

respondent no.1 uo to original date of completion and the respondent no.1 

agreed and signed the amendment to the contract and thus accordingly, no 

escalation was allowed during the extended date of completion but the sole 

arbitrator admitted the claim so made by the respondent no.1 on this 
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account and that the claim no.6 so made by the respondent no.1 relates to 

compensation illegally deducted while granting extension of time less than 

one week. In this regard, the petitioners stated that the granting extension 

of  time is  solely  the  discretionary  power  of  the  accepting  officer  of  the 

contract. Progress of the work was delayed by the respondent no.1 on thier 

default,  and  accordingly,  10%  penalty  should  have  been  imposed  but  1% 

penalty  has  been  imposed  on  humanitarian  ground  to  avoid  loss  to  the 

respondent no.1 by the sole arbitrator.  The extension deviation order has 

been also, signed by the respondent no.1 without any protest and that in the 

claim no.9 so made by the respondent no.1 relates to interest @ 18% per 

annum. It is stated that there was no payment due to the respondent no.1 

from the petitioners side, rather the petitioners have been deprived of the 

legitimate dues on account of minus final  bill,  hence, the petitioners are 

entitled to for interest. Thus the sole arbitrator illegally admitted the claim 

so made by the respondent no.1 and in any view of the matter, the impugned 

award so passed by sole arbitrator is bad in law and the same is therefore, 

liable to be set aside and quashed.

5. The respondent  no.1 appeared in the  case but  did not  file 

written  objection  whereas,  the  respondent  no.2  did  not  turn  up  as  he 

becomes functuous officio. 

6. I have heard learned counsel for the petitioners as well as, 

learned counsel for the respondent no.1 and perused the impugned award so 

passed by the sole arbitrator with the case record. 

7. The application for setting aside the arbitral award passed by 

the sole arbitrator needs to be considered in the light of the decision of 

Hon'ble  Supreme  Court  since  this  court  is  not  appellate  court.  In  Oil  & 

Natural Gas Corporation Ltd.-Vs- Saw Pipes Ltd. (2003)5 SCC 705, Hon’ble 

Apex Court

 “(A) (1) The court can set aside the arbitral award Under Section 34 

(2) of the Act (a) if the party making the application furnishes proof 

that :- (i)a party was under some incapacity, or (ii)the arbitration  

agreement  is  not  valid  under  the law to  which the parties  have  

subjected it or, failing any indication thereon, under the law for the 

time being in force; or (iii)the party making the application was not 

given proper notice of the appointment of an arbitrator or of the 
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arbitral proceeding or was otherwise unable to present his case; or  

(iv)the arbitral award deals with a dispute not contemplated by or not 

falling within the terms of the submission to arbitration, or it contains 

decisions  on  matters  beyond  the  scope  of  the  submission  to  

arbitration. (2)The Court may set aside the award:-  (i)  (a)  if  the  

composition of the Arbitral Tribunal was not in accordance with the 

agreement of the parties. (b) failing such agreement, the composition 

of the Arbitral Tribunal was not in accordance with Part I of the Act. 

(ii) if  the arbitral procedure was not in accordance with:- (a) the  

agreement of the parties  (b)  failing such agreement, the arbitral  

procedure was not in accordance with Part I of the Act. However,  

exception for setting aside the award on the ground of compensation 

of  Arbitral  Tribunal  or  illegality  of  arbitral  procedure  is  that  the  

agreement should not be in conflict with the provisions of Part I of  

the Act from which parties cannot derogate. (c) If the award passed 

by the Arbitral Tribunal is in contravene of the provisions of the Act  

or any other substantive law governing the parties or is against the 

terms of the contract. (3) The award could be set aside if it is against 

the public policy of India, that is to say, if it  is  contrary to:- (a)  

fundamental policy of Indian Law; or (b) the interest of India; or (c) 

justice or  morality;  or  (d)  if  it  is  patently  illegal  (4)  It  could  be  

challenged:-  (a)  as  provided Under Section 13(5);  and (b) Section  

16(6) of the Act. “ 

8. In another case, as placed by learned counsel for the learned 

counsel  for  respondent  no.1  which  was  reported  in  AIR  2005  SC  2071 

Bhagawati Oxygen Ltd., vs. Hindustan Copper Ltd, it was held that

 u/s 30 of Arbitration Act, court cannot re-appeciate the evidence or 

examine correctness of the conclusions arrived at by arbitrator and 

jurisdiction of court not appellate in nature. 

9. The finding of the learned arbitrator as regards to claim no.1 

is that Union of India wrongly argued that it had prepared the final bill but in 

fact, it was found that the final bill was submitted by the contractor. The 

time stipulated in the condition is if there was no dispute in the final bill.  

The learned arbitrator compared the bills so submitted by both parties, and 

pointed  out  the  differences  and  thereafter  found  itemwise  that  recovery 

amount claimed by Union of India is rightly due and thus deduction of 
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Rs.8,105/- is liable to be affected from the final bill. Since the Union of India 

failed to establish that the M/S. Mehen Industries is the sister concern of the 

contractor,  to  withold  the  amount  of  recovery  from  the  Contract  under 

condition  67  of  IAFW-2249,  recovery  of  Rs.10,600/-  is  not  tenable.   The 

recovery  of  Rs.300/-  by  Union  of  India  waa  allowed  as  claimed  under 

condition  3  of  IAFW-2249 on  the ground that  it  was  rightly  due  and  the 

contractor did not raise objection. As regards to non return of schedule-B 

stores  amounting  to  Rs.2,63,661.87,  as  alleged  by  Union  of  India,  after 

completion of work by the contractor, learned arbitrator found that although 

claimed reversely  by Union of  India,  working area for the contractor  was 

restricted area. Learned arbitrator proposed to accept that the view that 

without actual  loss  having been suffered, party is not entitled to recover 

more than issue rate. Such proposition is based on a legal view derived from 

decision of competant court. Thus allowed recovery on account of overdrawn 

schedule-B  stores  to  the  tune  of  Rs.18,881.27  only  alongwith  with 

Rs.1,652.29  for  GI  pipes  under  USR  cage  III  (E/M).  It  is  held  by  learned 

arbitrator  that  when  the  final  bill  got  transformed  into  minus  side,  any 

prudent  contractor  will  not  accept  the  same  as  it  is  and  therefore, 

contractor's  changing  his  earlier  position  is  fully  justified.  Thus  after 

considering  the  entire  aspects,  it  is  viewed  that  the  findings  of  learned 

arbitrator is based sound principle without any malice. 

10. As regards to claim no.2, it is correct to say that the working 

area  was  changed  to  restricted  area  which  was  not  in  the  conditions  of 

contract between the parties. Hence the contractor claimed compensation 

for loss of time, wastage of labour whcih was not contemplated earlier. The 

loss of working time to 5 days in a week and working time of 6 hours a day 

and so, more than 25% of labour was getting wasted on this count which was 

not refuted by Union of India. Hence learned arbitrator found that condition 

of working has been altered together which is  newly introduced provision 

altering  the  condition  of  together.  Learned  arbitrator  held  that  due  to 

restricted area, there was substantial wastage of labour. After keeping all 

together in view, learned arbitrator allowed 3% on the work done amount to 

compensate the contractor on this count which is lower than 5 to 10% which 

is added in the MES estimates to compensate the loss occasioned in working 

in restricted area. Hence it cannot be said that learned arbitrator amended 

the terms and conditions of the contract. 
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11. The  contractor  claimed  that  the  work  was  completed  on 

9/7/99 but neither the final bill nor indivisual security was relased, resulting 

in loss and thus calculated the loss @ 18% per annum for 11.5 years on the 

final bill. After considering the entire facts of the case, learned arbitrator 

held that there was no justification to retain the indivisual security and thus, 

allowed release of the same. Since the contract work was completed already, 

learned  arbitrator  rightly  accepted  the  claim no.3  partly.  The  contractor 

claimed for non-payment of escalation on material, labour and fuel upto the 

certified date of completion. There was an amendment no.1 signed by both 

parties blocking complete reimbursement on this count. It appears that after 

proper analysis, learned arbitrator held the such amendment as void in the 

eye of law and allowed partly to Rs.39,263/- to the contractor in the claim 

no.4. Thus it does not require any reverse view on the claim no.4. As far as 

claim of compensation illegality deducted while granting extension of time 

(one week less), the contractor laid down different grounds to defend him. 

On the otherhand, Union of India pleaded that extension of time was allowed 

on  humanitarian  ground  and  not  at  all  the  grounds  as  stated  by  the 

contractor. However, the contractor denied the humanitarian ground was the 

main factor for grant of extension of time.  The contractor while contended 

for 1% penalty, Union of India pressed for 10% thereon. Learned arbitrator 

after perusing the record, found that time extension was not on the ground 

of humanitarian reason. The learned arbitrator after considering the entire 

aspects of  the matter,  held that  the decision of  the Accepting Officer to 

reject the recommandation of ground executives and SSW for full extension 

of time and viewed that the contractor was responsible for delay of 7 days as 

arbitrarily,  irrational  and  unjustified  and  awarded  Rs.31,957/-  to  the 

contractor in claim no.6. What appears that there was departmental flaws on 

the part of Union of India which was properly analysed by learned arbitrator 

to come to such conclusion which does not any way require intereference at 

all. Further in the claim no.9, the contention of the contractor was that since 

Union of India refused to make payment of his legitimate dues, he is entitled 

to get interest u/s 31(7) of the Act. It is correct to say that the contract 

agreement between the parties is silent on the granting interest but it is the 

power under the law to award interest by the arbitrator. Thus after deriving 

strength on judicial decision, learned arbitrator awarded interest; past @ 9% 

per annum simple/ pendentelite 9% perannum simple and future interest @ 

11% per annum simple subject to grace period of 3 months as clarified in the 

matter while rejecting claim of 18% interest by the contractor on this count. 
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Thus the decision of learned arbitrator is based sound background which does 

not call for any intereference. 

12. In  the  result,  it  is  found  that  there  is  no  merit  in  this 

application so filed by the petitioners. Accordingly, it is dismissed. No order 

as to the cost. 

13. Given under the hand and seal of this court on this 23rd day of 

October, 2017. 

Dictated and corrected by :

Shri C. Das,

Addl. District Judge No.1,             Addl. District Judge No.1

  Kamrup (M) Guwahati    Kamrup (M) Guwahati

Transcribed by :

A. Pathak 

 


