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IN THE COURT OF ADDITIONAL DISTRICT JUDGE NO.1 
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The appeal is directed agains the judgment and decree dated 30/11/16 

passed in MS No.252/10 by learned Civil Judge No.2 Kamrup (M) Guwahati.

Money Appeal No.8/16

This the day, 25th of September,2017

       1. Neeta Saharia,

       2. Ankur Kr. Saharia

       3. Arpan Saharia

           All legal heirs of 

           late Arun Kr. Saharia

      ..... Appellants

-versus-

        Assam Tea Brokers Pvt.Ltd.,

        represented by its Director

        ..... Respondent

The  appeal  coming  on  for  final  hearing  on  11/8/17,  14/9/17    in 



presence of ;

Mr. N.C. Barooh, S.M. Sarma, Advocates for the appellants

Mr. S. Sarma, J. Deka, T.K. Bhuyan, S.K. Deka,  Advocates for the respondent

And having stood for consideration to this day, the court delivered the 

following judgment ;

JUDGMENT

1. This appeal is filed u/s 96 r/w Order XLI rule 1 and 2 CPC by 

the appellants against the judgment and decree dated 30/11/16 passed by 
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learned Civil Judge No.2 Kamrup (M) Guwahati in MS No.251/10 whereby, the 

suit of the appellants was dismissed.

2. The  case  of  the  appellants  briefly,  is  that  the  appellants  as 

plaintiff  instituted  the  money  suit  no.251/10  for  recovery  of  an  amount  of 

Rs.4,00,000/-  alongwith  interest  @  16%  per  annum  from  the  respondent/ 

defendant.  It  is  stated  that  on  being  approached  by  the  respondent,  the 

appellant  deposited  from time to  time total  of  Rs.4,00,000/-  as  loan to  the 

respondent for the business purposes with promise to pay interest of 20% per 

annum. The respondent however, paid interest @ 16% per annum till 31/8/08. 

Thus the respondent owed Rs.4,03,420/-  to the appellants as on 29/3/07. The 

appellants on 17/7/09, asked the respondent to return the principal amount so 

deposited  with  it  along  with  interest.  But  the  respondent  could  repay  the 

amount alongwith the interest thereon to the appellants. 



3. The respondent in its written statement took the plea that the 

suit is barred u/s 7D of Assam Money Lenders Act, 1934, as well as,  by law of 

Limitation, and as such, it is not maintainable. The respondent denied to have 

approached the appellants to provide the loan with 20% interest and they are 

not entitled to get 16% interest as claimed. 

4. The learned trial  court  after  considering the pleadings of  the 

parties, framed the following issues ;

ISSUES

1] Whether the suit is maintainable in law and on facts ?

2] Whether the suit is barred u/s 7D of Assam Money Lenders Act,   

    1934?

3] Whether there is any cause of action for filing the suit ?

4] Whether the suit is barred by law of limitation ?

5] Whether the plaintiff is entitled to get a decree of Rs.4,00,000/-  

     with interest @ 16% per annum from 1/4/08 till realisation ?

6] To what other relief/reliefs, the plaintiff is entitled ?

5. During the trial of the suit, the appellants and the respondent 

examined one witness each and exhibited certain documents in support of their 

respective  cases.  After  hearing  the  parties,  learned  trial  court  passed  the 

impugned  judgment  and   decree.  Being  highly  aggrieved  and  affected 

adversely by the said impugned judgment and decree, the appellants 
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preferred the appeal on the grounds as stated in the memo of the appeal. 

6. The grounds particularly, are that learned trial court after having 

held  that  the  respondent  admitted  the  claim  of  the  appellants,  recorded  a 

finding that the appellants have no definite cause of action for the suit  and 

learned trial court failed to notice that an amount of Rs.2lakhs deposited on 

7/4/04 by the appellants  as well  as,  evidence of  DW1 admitting deposit  of 

Rs.4lakhs in total and wrongly came to a finding that the appellants made two 

deposites  totalling  Rs.2  lakhs  only  vide  Ext.2  and   that  learned  trial  court 

exceed  its  jurisdiction  by  taking  into  consideration  the  matter  relating  to 

purported compromise deed vide Ext.X in absence of necessary pleadings and 

against  the  Order  VI  rule  7  of  CPC  and  without  any  amendment  of  the 

pleadings by the respondent and failed to appriciate the fact that the purported 

compromise  deed  is  not  a  lawful  compromise  inasmuch  as  the  procedure 

contemplated under Order XXIII rule 3 of CPC was not followed and if the suit 

was adjusted wholly or partly by a lawful compromise and that learned trial 

court  erred  in  law  by  holding  that  the  appellants  are  stopped  u/s  115  of 

Evidence Act on the basis of compromise deed inasmuch as, the dcctrine of 

estoppel cannot be invoked to render a valid transaction and that learned trial  

court wrongly held that the Ext.1 is not admissible in evidence and failed to 

take note that the same is an extract of leadger account maintained by the 

respondent in the regular course of business without taking into consideration 

that the respondent was required to produce the original in the court u/s 66(2) 

of Evidence Act and that the findings of learned trial court at any rate are not  

tenable in law and thus the impugned judgment and decree is liable to be set  

aside. 



7. I  have  heard  learned  counsel  for  the  appellants  and  the 

respondent  and perused the impugned judgment  and decree with  the case 

record. After considering the entire aspects, the following points are taken for 

determination in the appeal. 

POINT No.1 : Whether there is cause of action for the suit of the appellants ?

POINT No.2 : Whether the suit of the appellants is hit by section 115 of 

           Evidence Act  in view of Ext.X ?

POINT No.3 : Whether  the Ext.1 is  not admissible in evidence ?

POINT No.4 : Whether the appellants are entitled to get a decree as prayed 

            for ?

4

POINT No.5 : Whether the suit of the plaintiffs/ appellants is hit by section  

7D  of the Assam Money Lenders Act ?

POINT No.6 : Whether the suit of the plaintiffs/ appellants was barred by law 

           of Limitation ? 

8. As far  as the factual  aspect  of  the case of  the appellants  is 

concerned, it appears that the respondent did not dispute over borrowing loan 

from the appellants. However, the respondent alleged that there is no cause of 

action for the suit and there is no cause of action is arisen within the jurisdiction 

of the court as well as, the court has no territorial jurisdiction to try the suit. 

The respondent also, denied the claims/ contentions of the appellants in the 

plaint. Whereas, the appellants stated that the respondent did not respond to 



the demands of the appellants to return the principal amount so paid to the 

respondent with the interest as per the agreed terms. Apparently, the parties 

are locked their horns over the amount so deposited to the respondent for the 

business purposes with the promise of providing interest of 20% per annum but 

subsequently, paid interest @ 16% per annum on the amount so deposited 

from time to time by the appellants. It  is  needless to say that the cause of 

action is nothing but bundle of facts which are to be proved by the plaintiff in 

order to get a decree in his/her favour. The facts so stated/ contended by the 

appellants in the plaint are substantially denied by the respondent. Thus there 

is need for proper adjudication of the disputes between the parties to find out 

the real controversy between them. The above facts so narrated gives to rise to 

definite cause of action for the suit of the appellants. Hence this court does not 

agree the finding of learned trial court that there is no cause of action for the 

suit of the appellants. Therefore, the point no.1 is decided in affirmative and in 

favour of the appellants. 

9. The doctrine of estioppal u/s 115 of the Evidence Act is based 

on the fact  that  when one person has,  by his  declaration,  act  or  omission, 

intentionally caused or permitted another person to believe a thing to be true 

and to act upon such belief, neither he nor his representative shall be allowed, 

in  any  suit  or  proceeding  between  himself  and  such  person  or  his 

representative,  to  deny  the  truth  of  that  thing.  In  (1991)  1  SCC  494 

Isabella Johnson vs. M. A. Susai, it was held that the rule of estoppeal  

is not applicable to decision on pure question of law such as one on jurisdiction  

of the court.  In another case reported in  (1970) 2 SCC 905, G. P. Sinha 

vs. State of Bihar, it 
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was held that  the basic principle underlying the rule of issue estoppel is that  

the same issue of fact and law must have been determined in the previous  

litigation. Further it was held in AIR 1955 SC 62 Kalidas Dhanjibhai vs. 

State of  Bombay that  when the facts  are  fully  set  out  and admitted,  a  

party's opinion about the legal effect of those facts is of no consequence in  

construing the section. No estoppel arises by reason of the admission of the  

party as to such effect.  

10. In the above respect, learned counsel for the appellants relied 

the decision reported in  AIR 1970 SC 426 Bennett Coleman & Co. 

Pvt. Ltd vs. Punya Priya Das Gupta wherein, it was held that the burden 

of proving the ingredients of section 115 lies on the party claiming estoppel.  

The representation which is the basis for rule must be clear and unambiguous  

and not indefinite, upon which the party relying on it is said to have, in good  

faith  and in  belief  of  it,  acted.  Under  the  section  the  representation  which  

estops a person making it  from acting contrary to it  is one on the belief of  

which the other person acts in a manner he would not have done but for it and  

on believing it to be true. 

11. Further  in  AIR 1965 SC 1055, Gyarsi Bai & ors. vs. 

Dhansukh Lal & ors., it was held that  to invoke the dectrine of estoppel  

three conditions must be satisfied 1] representation by a person to another, 2]  

the other shall have acted upon the said representation, and 3] such action  

shall  have  been  detrimental  to  the  interests  of  the  person  to  whom  the  

representation has been made. In  AIR 1961 Madras 114, Associated 

Publisheres  (Madras) Ltd. vs. K. Bashyam alias 'Arya' & anr., it 

was held that a question of estoppel is a mixed question of fact and law, and  

without definite allegations in the pleadings, a party should not be permitted to  

resorted to the plea of estoppel. Thus the above law on the dectrine of estoppel 

laid down the guideline to eivoke the same in a case. 



12. In the instant case, it appears that the Ext.X is the document 

upon which the respondent relied to invoke the dectrine of estoppel on the 

claim of the appellants. In this respect, the submissions of learned counsel for 

the respondent is that the deceased plaintiff, his wife and sons being highly, 

educated persons and consciously at their own volition, settled the matter out 

of the court in the spirit  of section 89 CPC and as such, the parties to the  

settlement are bound by the terms and conditions of the deed of 
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compromise vide Ext.X. However, the deceased plaintiff did not come to the 

court to file joint compromise petition vide Ext.Y and therefore, the plaintiffs/ 

appellants  are now, estopped from seeking any further relief from the court as 

per section 115 of  Evidence Act. 

13. If the Ext.X is perused, it appears that it is a compromise deed 

dated 2/9/11 executed between the respondent and the plaintiff/ lender Arun 

Kr.  Saharia, since deceased, amicably settled the case on the condition that 

the respondent shall  pay Rs.2lakhs to the plaintiff/  leander towards full  and  

final settlement of the loan transaction which is acknowledged by the leander  

of the loan and the parties shall file a compromise petition before the court to  

obtain a decree thereof. It is stated that the leander has no further claim on any 

amount towards either principal or interest and the subject of loan transaction  

shall be treated as liquidated fully and finally and the said loan transaction shall  

stand to be closed once for all.  Thus the contents of Ext.X does not show any 

representation by the plaintiffs side. By the act of executing Ext.X, it  is  not 

detrimental to the interest of the respondent  rather it helps to settle the loan 

transaction  at  an  amount  lower  than  claimed  by  the   plaintiffs/  appellants. 

Moreover, there is no specific pleadings of the respondent as regards to plea of 



estoppel.  The  compromise  was  also,  not  effected  at  all  by  obtaining  a 

compromise decree from the court. Thus it remains as an agreement without 

giving effect to its finality. Unfortunately, the plaintiff/ lender died before filing 

the compromise petition to give effect the compromise in terms of  Ext.X.  It 

appears that the Ext.X was executed on mutual consent of both party with any 

representation from one side to another. Under the above circumstances, it is 

found  that  nowhere  it  appears  that  there  was  an  representation  from  the 

appellants/  plaintiffs  to  execute  the  Ext.X  by  the  respondent.  Hence  the 

dectrine of estoppel is not applicable in the case. Accordingly, the point no.2 is 

decided in negative. 

14. The appellants in the evidence exhibited the books of accounts 

maintained by the respondent relating to the transaction between the parties as 

Ext.1. The Ext.1 contains the ledger entries made by the respondent in respect 

of  accounts  maintained  by  it  for  the  plaintiffs.  The  appellants/  plaintiffs 

admittedly, did not submit any documents at the time of presenting the plaint in 

the court. The Order 7 Rule 14 CPC mandates for production of documents in 

a list upon which the plaintiffs relied for sue but if the said documnts are in 

possession of the plaintiffs. Thus if the documents 
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are not in possession of the plaintiffs, the above provision is not applicable. 

Hence the point no.2 is decided in negative.

15. Learned counsel of the appellants submitted that Ext.1 is the 

document, of which the original is with the respondent. He submitted that the 



original  of  Ext.1  is  in  possession  of  the  respondent  and  admittedly,  the 

respondent  did  not  produce  the  original  of  Ext.1,  and  as  such,  Ext.1  is 

admissible  in  evidence u/s  66(2)  of  Evidence  Act.  It  is  relied  the  decision 

reported in  (2009) 13 SCC 1 CIT vs. Woodward Governor India (P) 

Ltd., wherein, it was held that one more principle needs to be kept in mind. 

Accounts regularly maintained in the course of business are to be taken as 

correct unless there are strong and sufficient reasons to indicate that they are 

unreliable. The said principle is reiterated also, in (2013) 2 SCC 606 Gian 

Chand & Brothers and anr. vs. Rattan Lal Alias Rattan Singh. 

16. The respondent in the written statement, contended  inter-alias 

that  the plaintiffs did not file any document at the time of presentation of the 

plaint as required  under Order 7 Rule 14 of CPC and subsequently, some 

documents were filed in the case and as such, the plaintiffs cannot rely on 

those documents in evidence. On examination of related provisions of law, it  

appears that the mandate of Order 7 Rule 14 CPC obligates the plaintiffs to 

produce those documents on which the plaintiffs rely. But it  cleary mentions 

that those documents need to be produced which are in power and possession 

of  the  plaintiffs.  Therefore  the  above  provisions  does  not  contemplates  to 

produce  those  documents  which  are  not  in  power  or  possession  of  the 

plaintiffs. Further the Order 9 Rule 14 CPC mandates inter-alias that it shall be 

lawful for the the court at any time during pendency of any suit, to order the 

production by any party thereto, upon oath of such of the documents in his 

power and possession relating to any matter in question, in such suit.  There is 

scope of production of document in original by parties to a suit in whose power 

or  possession,  such  document  lies  under  Order  XIII  CPC  also.   But  the 

plaintiffs did not apply to production of original document on the strength of 



such provisions of law.  

17. It is correct to say that Ext.1 was not the original copy of  the 

document. DW1 in his evidence, admitted that the original of Ext.1 was in his 

office.  Thus  it  is  clear  that  the  defendant  was  in  power  or  possession  of 

original of Ext.1. But the plaintiffs never pleaded that the original of Ext.1 
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was in power and possession to call  by the court from the defendant.  The 

plaintiffs did not proposed to adduce secondary evidence of Ext.1 and as such, 

the benefit of provisions u/s 66 of Evidence Act cannot be invoked in the case 

automatically  on  admission  of  DW1.  Hence  it  is  found  that  Ext.1  is  not 

admissible in evidence.  So the point no.3 is decided in affirmative. 

18. It appears from the evidence of PW1 that her husband late Arun 

Kr. Saharia agreed to settle with the defendant. Ext.W is the pay order dated 

29/8/11 for Rs.2,00,000/- received by her husband. She also, admitted that her 

deceased husband executed the deed of compromise vide Ext.X where the 

plaintiff no.2 was a witness. There was a joint compromise petition vide Ext.Y 

signed by late Arun kr. Saharia with the defendant and Ext.Z was the money 

cleared by the Bank in respect of Ext.W as stated by PW1. Further from the 

evidence  of  PW1,  it  is  clear  that  her  deceased  husband  mentioned  in 

paragraph 4 of Ext.X that Rs.2,00,000/- received for full and final settlement of 

the loan transaction and there shall be no further claim over interest.  Further 

the  evidence  of  PW1 shows  that  she submitted  a  letter  vide  Ext.2  by  her 

deceased husband, asking the defendant to refund the principal amount with 



interest.  But  the original  of  same was not  produced by PW1 neither  it  was 

ordered to produce by the defendant in the suit. 

19. Admittedly, Ext.X was executed during pendency of the suit and 

as  such,  there  was  no  pleadings  from  either  sides  in  this  respect.  The 

provisions under Order 23 of CPC allows the parties to a suit to come to a 

compromise  during  the  pendency  of  the  suit.  However,  in  this  case  the 

compromise was not terned to a decree of the court. 

20. In the evidence, DW1 deposed that the plaintiffs have a closing 

balance of Rs.4,03,420/- as on 29/3/07. he admitted that the oroinginal of Ext.1 

is in his office. However, such admission goes no result since the plaintiffs did 

not take steps to produce the original of Ext.1. Thus from the evidence of DW1, 

it is clear that the total amount of the plaintiffs was Rs.4,03,420/- only and out 

of  which admittedly,  the deceased husband of PW1, recieved Rs.2,00,000/- 

only.  Thus it is not correct to hold that the plaintiffs proved upto deposite of  

Rs.2,00,000/- as contended by learned trial court. It is not denial of the plaintiffs 

that  Ext.X  was  executed  by  late  Arun  Kr.  Saharia  by  which  he  amicbly 

settlement the loan transaction in full and final settlement without further claim 

for interest.  But due to his death, the 
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present  plaintiffs as his legal  heirs step into the suit.  But the settlement so 

made by  predecessor-in-interest  of  the plaintiffs  cannot  be disputed by  the 

plaintiffs  subsequently.  If  the  loan  transaction  was  settled  at  Rs.2,00,000/- 

amicably, the plaintiffs now, cannot claim further any amount out of the same 



loan settlement. A compromise decree was although not obtained in the light of 

Ext.X,  does not  mean that  it  cannot  be binding upon the present  plaintiffs. 

Since late Arun Kr. Saharia waived his right to claim further any amount for the 

said loan transaction vide Ext.X, the present plaintiffs cannot claim any further 

amount beyond Rs.2,00,000/- which was paid already by the defendant, even 

though  DW1  admitted  that  total  amount  of  loan  transaction  stands  at 

Rs.4,03,420/-  lastly.  In view of above,  no relief can be claimed now by the 

plaintiffs as legal heirs of late Arun Kr. Saharia. Thus   the plaintiffs now are not 

entitled to a decree. Hence the point no.4 is decided in negative. 

21. It is true that the plaintiffs alleged of giving loan to the defendant 

on different occasions. Lastly, on 29/3/07. There is claim of interest of 16% per 

annum. The defendant in the evidence, alleged that the suit of the plaintiffs is 

barred u/s 7D of Assam Money Lenders Act. The ground of such plea of the 

defendant is that late Arun Kr. Saharia was a money leander but had neither 

any registration certificate as required under Assam Money Lenders Act nor 

had any certificate to that effect that he did not require a registration certificate. 

22. There is no evidence to show that late Arun Kr. Saharia lended 

any money to others than the defendant. It is not dispted that the deceased 

person was a Government official as well as, he was a chemical engineer. He 

lended money to the defendant claiming interest on the money so lended on 

different times. Accordingly, the defendant availed of the money and paid some 

amount with interest. Since the defendant failed to return the money so lended, 

the suit was filed with interest. The rate of interest is disputed by the defendant. 

Thus there is no clear rate of interest for lending money between the parties for 



which the dispute raised subsequently. If the rate of interest is in dispute for 

lending money, there cannot be question of lending of money to the defendant. 

Moreover,  no  lender  would  come  to  extend  loan  to  any  person  unless 

approached  by  borrower.  If  the  defendant  denied  to  have  approach  the 

leander,  late  Arun Kr.  Saharia  cannot  be  held  as  money lender  within  the 

meaning Assam Money Lenders Act.  At best,  he can be called as investor 

under the defendant compnay for earning some interest on 

10

money so invested. Hence the point no.5 is decided in negative.

23. So far as the case of the plaintiffs is concerned, it appears that 

the defendant paid  interest of Rs.9,054/- on 25/4/06, Rs.7,164/- on 1/7/06, 

Rs.10,865/- on 13/10/06, Rs.10, 865/- on 5/1/07. There is no dispute over such 

mode of payment of interest on the deposited amount of the plaintiffs. Thus it 

shows that  the  defendant  used to  pay  interest  to  the  plaintiffs  in  quarterly 

interval. The claim of the defendant is that the last payment of Rs.1,00,000/- 

was made by the plaintiffs on 29/3/07 but the suit was filed after three years 

and as such, the suit is barred by Article 19 of Limitation Act. There is no denial 

that last amount of Rs.1,00,000/- was given to the defendant on 29/3/07. But 

from Ext.2 so produced by DW1, it makes clear that the defendant continued to 

pay interest quarterly to the plaintiffs till 1/1/09 lastly before came to amicable 

settlement. Thus payment of interest quarterly interval is the acknowledgement 

of  the  defendant  regarding  the  loan of  the  plaintiffs.  The suit  was filed  on 

8/11/10 by the plaintiffs.  In view of  above,  the suit  was filed within  time of 

limitation period. Accordingly, the point no.6 is decided in negative. 



24. In the result, it  is found that there is no merit in the appeal .  

Accordingly, the appeal is dismissed. The impugned judgment and decree is 

upheld. No order of cost. Prepare a decree. 

25. Send back the record to the learned trial court immediately. 

26. Given under the hand and seal of this court on this 25th day of 

September, 2017.  

Dictated and corrected by :

Shri C. Das,

Addl. District Judge No.1              Addl. District Judge No.1

  Kamrup (M) Guwahati   Kamrup (M) Guwahati

Transcribed by :

A. Pathak


