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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS: KAMRUP (M)

           G.R. No. 4006 of 2017 U/S 341/379 IPC

                                               State

                                               -Vs-

Atanu Pathak

S/O- Bipin Ch. Pathak

R/O- Bhagaduttapur, Dakhingaon

P.S.-Dispur, District- Kamrup (M)

                                                    …………… Accused

Present: Shri NayanJyoti Choudhury, A.J.S.

For the State: Mr. K. Talukdar....Learned APP

For accused: Mr. T. Deuri, Ms. P. Barman...Learned advocate

Date of Evidence: 05-08-17

Date of argument: 30-08-17

Date of judgment:  12-09-17

J U D G M E N T

1.Brief fact of the case:- 

2. The prosecution case in brief is that the informant SadhnaKashyap lodged the 
FIR before the Bhagadattapur O.P.  stating that  at  5 pm a stranger forcefully 
stopped  her  and  snatched  her  mobile  handset  Micromax  Bolt  A  47,  IMEI 
911343557679281  and  went  on  his  bike.  The  FIR  was  forwarded  to  O/C, 
DispurP.S. wherein the FIR was registered as Dispur P.S. case No. 670/2017 u/s 
341/379  of  IPC.  After  investigation  police  submitted  the  charge  sheet  u/s 
341/379 of IPC against the accused person named above. The accused person 
made his appearance and copies of the relevant documents were furnished to 
the accused person. On hearing the learned APP, the learned advocate for the 
accused  and  considering  the  relevant  materials  with  the  case  record  it  was 
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appeared  that  there  were  sufficient  grounds  to  presume  that  the  accused 
committed  the  alleged  offences  and  hence  the  charge  was  considered  u/s 
341/379 of IPC which were read over and explained to the accused to which he 
pleaded not guilty and claimed to be tried. Prosecution examined 6 witnesses 
and  exhibited  some  documents.  The  statement  of  the  accused  person  was 
recorded U/S 313 of Cr.P.C. wherein he denied the prosecution case. The accused 
has not adduced any defence witness.

3. Points for determination:

(a) Whether the accused person on 17-03-17 at about 5 pm wrongfully restraint 
the informant on the way to her home from Ganesh Turning – Bhagadattapur 
Road?

(b) Whether the accused person on the same date, place and time intending to 
take mobile handset model no. Micromax Bolt A 47, IMEI 911343557679281 out 
of the possession of the informant without the consent of the informant moved it 
in order to such taking?

4. I have carefully gone through the case record and perused the entire evidence 
on record  both  oral  and  documentary.  I  have  heard  the  arguments  and  the 
submissions made by the learned advocates.

5. Discussion of evidence, decisions and reasons thereof: 

6. The learned A.P.P. appearing for the state has fairly submitted that there are 
sufficient evidence in support of the prosecution case. On the other hand the 
learned advocate for the accused person have submitted and argued that none 
of the prosecution witnesses have supported the prosecution case and there is 
no evidence to show that  the accused person was involved with the alleged 
offence. The learned advocate for the accused person has further submitted that 
the  prosecution  has  miserably  failed  to  prove  the  case  against  the  accused 
person as alleged beyond all reasonable doubt and the accused person is entitled 
to get acquitted from the charges leveled against him.

7. I have given my sincere consideration on the entire evidence on records. Now 
let us see how far the prosecution has been able to bring home the charges 
against the accused persons on the basis of material available on record. In the 
FIR the informant stated that her mobile handset no. Micromax- BOltA47, IMEI 
911343557679281 with the sim no. 7576828124 was snatched from her on the 
way to her home from Ganesh Turning- Bhagadattapur Road at  5 pm and a 
stranger forcefully stopped her and snatching her phone went on his bike.  The 
informant SadhnaKashyap was examined as PW1. She deposed that the incident 
took place on 17-03-17 at 4:30 pm and she was walking to her residence from 
Bhagaduttapur  Post  Office  stoppage  having  her  Micromax  Gold  A  47  mobile 
phone in her hand and the accused came from behind on a bike and restraint her 
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way.  PW 1 further deposed that the accused asked her to stop and when she 
stopped he asked her mobile phone from her stating that he had an accident and 
so he need to inform it at his home. The PW 1 hesitated at first but the accused 
showed blood in his right arm to her and requested her so she gave her mobile 
phone to the accused. PW-1 further deposed that since the brightness of her 
mobile phone was maximum so the accused could not handle it so she took it  
back and asked the accused his mobile no., and after connecting gave the mobile 
phone to the accused but the accused took the mobile phone under his helmet 
and went forwards by riding his bike. But at a turning he crashed with another 
vehicle and the mobile phone dropped on the ground but the accused picked up 
the phone. The PW 1 shouted and as such the nearby people came to know 
about the incident. PW 1 deposed that she came to her home crying and when 
she told the description of the accused to one Rumi Devi she told the PW 1 that 
the accused also snatched her purse. The PW1 deposed that later onshe lodged 
the FIR. Ex 1 is the FIR and Ext. 1(1) was the signature of the PW1. PW 1 
deposed that on 18-03-17 Rumi Aunty with the help of the public apprehended 
the accused at BhagadattapurChariali. PW 1 deposed that at that time she was in 
her college and her mother send the photo of the accused to her what’s app and 
she confirmed the identity of the accused. In the evening the PW 1 identified the 
accused at police station.

8. The PW 2 Pradip Kumar Dutta in his evidence deposed that the informant was 
his daughter and he came to know the accused after his daughter identified the 
accused. PW 2 deposed that on 17-03-17 at 4:30 pm he was at Ganeshguri. At 
that  time  his  wife  asked  him  to  come  to  his  residence  over  telephone  and 
accordingly he came to their residence wherein his daughter told him that when 
she was coming to her home one boy who was on a motor cycle asked for her 
mobile phone stating that he got an accident and showed blood in his hand and 
when his daughter gave him the phone he fled away along with the phone. PW 2 
deposed that the sim card of the mobile was in his name. PW 2 deposed that  
after that he went to police station with his daughter and lodged the FIR. PW 2 
blocked the sim card. PW 2 admitted that police interrogate him but he had not 
get back the mobile phone. PW 2 deposed that as per the accused he sold the 
mobile phone. PW 2 deposed that police took his signature in seizure list but the 
seized articles were neither his nor his daughter’s. The seizure list was exhibited 
as Ext. 2 and Ext. 2(1) was the signature of the PW 2. PW 2 deposed that on the 
next  day  the  accused  was  apprehended  by  the  public  and  at  that  time  his 
daughter  was at  his  residence and he brought his  daughter to police station 
wherein she identified the accused.

9. PW 3 Rumi Debi in her evidence deposed that she knew the informant but did 
not know the accused. PW 3 deposed that the incident took place on 17-03-17 
Friday at 4:20 pm when she was going to 10 th Battalion from Bhagadattapur 
along with Kamala Choudhury but on the way one boy came on a bike and after 
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stopping the bike showed them his injury stating that he faced an accident  and 
when PW 3 looked for a pharmacy he snatched her bag but could not succeed 
then he left the place. At 6 pm when the PW 3 went to her residence she came 
to know from the public that one boy snatched away the mobile phone of the 
informant. On the same day the PW 3 came to know from the mother of the 
informant over telephone about the fact and she also informed her about the 
incident which occurred to her. On the next day at 2 pm when she was returning 
from Dakhingaon market saw the boy in a tea stall at Chaiali. The tea stall was of 
KamanaBaishya. The PW 3 told KamanaBaishya about the fact and with the help 
of the nearby people apprehended the boy and told the public not to assault the 
boy. PW 3 called Kamala Choudhury over telephone who identified him. After that 
the boy was brought to police station wherein he admitted his guilt. The PW 3 
deposed that the boy told that he sold the mobile phone in a mobile phone shop. 
PW 3 deposed that the informant identified the accused in police station. 

10. The PW 4 Kabita Dutta in her evidence deposed that the informant was her 
daughter and she did not know the accused. The incident took place on 17-03-17 
at 4:30 pm and at that time she was at her residence. The daughter of PW 4 
came to her crying and told that one boy approached her on the way stating that  
he faced an accident and asked for her mobile so that he could made telephone 
calls to his residence. Her daughter gave the mobile phone to the boy and the 
boy after keeping the mobile phone under his helmet went away from that place. 
After going some distance the mobile phone fall from his hand but he picked it 
up. Her daughter made hue and cries. On the same day in the evening Rumi 
Devi asked her over telephone about the incident and then she told PW 4 that 
one boy also  snatched her  bag and it  might  be possible that  the same boy 
snatched the mobile phone. On the next day Rumi Debi apprehended the boy in 
a shop and handed him over to police. PW 4 deposed that in police station her 
daughter identified the accused. PW 4 deposed that she did not get back the 
mobile phone.

11. PW 5 Kamala Choudhury deposed that on 17-03-17 she was going to the 
meeting of Jeuti Self Help Group at 10th Battalion from Bhagadattapur at 4:30 pm 
along with Rumi Debi on foot and on the way one boy asked to stop them and 
told that he faced an accident and when Rumi Debi was looking for a pharmacy 
the accused tried to snatch the bag of Rumi Debi but could not succeed and as 
they  shouted  he  left  the  place.  After  returning  from meeting  they  heard  at 
Bhagadattapur that some boy snatched the mobile phone of the informant. The 
PW 5 along with Rumi Debi immediately went the residence of informant and 
when asked the description of the accused she told the description which they 
found similar with the boy who snatched the bag of Rumi Debi. On the next day 
at 2 pm Rumi Debi while returning from Market saw the boy entering into a hotel  
in Bhagadattapur so she called PW 4 over telephone and asked her whether the 
boy was that boy or not when PW 4 affirmed they apprehended the boy with the 
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help of public and interrogated him and he admitted his guilt. The boy requested 
them not to assault him and told that he took the mobile phone and would return 
the same. Thereafter he was handed over to police. 

12. The I/O DigantaHandique was examined as PW 6 who deposed that on 17-
03-17 he was in BhagadattapurO.P. and on the same day the informant lodged 
the FIR and PW 6 was endorsed to investigate the case. At 8:30 pm he visited 
the place of occurrence. On the next day at 3 pm public brought a person to 
police station. The informant was informed and she came to poice station and 
identified  the  accused.  PW  6  deposed  that  two  females  also  identified  the 
accused. PW 6 seized one sim card and one battery from the accused. As per the 
information  of  PW  6  the  accused  sold  the  mobile  phone  to  a  person  of 
Dakhingaon at Rs. 800/- only. PW 6 deposed that the accused could not identify 
the person to whom he sold the mobile phone. PW 6 deposed that he seized the 
sim card and the battery from the residence of the accused and the accused 
admitted his guilty who was forwarded to Dispur P.S. and then to Court from 
where he was remanded to judicial custody. PW 6 deposed that on the basis of 
the statement of the witnesses and the admissi0on of the accused he filed the 
charge  sheet  against  the  accused  u/s  341/379  of  IPC.  The  seizure  list  was 
exhibited as Ext. 2 and Ext. 2(2) was his signature. Ext. 3 was charge sheet and 
Ext. 3(1) was his signature.   

13. Now on perusal of the evidence it appeared that the only eye witness to the 
alleged offence was PW 1. So she is the most important and vital witness to 
prove the allegations made by the prosecution. Section 339 of  IPC gives the 
definition of wrongful restraint as whoever voluntarily obstructs any person so as 
to prevent the person from proceeding in any direction in which that person has 
a right to proceed is said wrongfully to restraint the person. Now on bare perusal 
of the aforesaid section it is seen that the main ingredient of wrongful restraint 
are  (i)  obstruction  and  (ii)  the  obstruction  prevented  the  complainant  from 
proceeding in any direction. So let us see what the word obstruction means. 
Obstruction means physical obstructions, though it may be caused by physical 
force or by the use of menace or threats and when such obstruction is wrongful 
it became wrongful restraint and the restraint necessarily implies abridgment of 
the liberty of a person against his will. As sated above the PW 1/informant in her 
FIR stated that the accused forcefully stopped her. But in her evidence as PW 1 
she deposed that the accused came on a motor cycle and restraint  her  way 
asking her to stop and accordingly the PW 1 stopped. Now from the evidence of 
PW 1 it is seen that after she stopped there were some conversation in between 
her  and the  accused person and on pursuance of  her  conversation with the 
accused it was alleged that she gave the mobile phone to the accused. So it can 
be presumed that the restraint was not wrongful as there was no whisper of the 
use of any physical force, menace or threat used by the accused. For the sake of 
argument if we believe that the accused wrongfully restraint the informant then 
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why would she give her mobile phone as alleged to the accused on his request 
she would have cried for help being restraint by a stranger but nothing such 
happened. So in my opinion the prosecution has not been able to show that the 
accused was involved with the allegation of offence u/s 341 of IPC. Again section 
378 of IPC define theft as whoever intending to take dishonestly any movable 
property  out  of  the possession  of  any person without  that  person’s  consent, 
moves that property in order to such taking is said to commit theft. So it is seen 
that the main ingredients of theft are (i) Dishonest intention to take property, (ii) 
The property must be movable, (iii) It should be taken out of the possession of 
another person, (iv) It should be taken without the consent of that person, (v) 
there must be some removal of the property in order to accomplish the taking of 
it. Now from the evidence of the witnesses and the I/O it is seen that the I/O 
seized a sim card and a battery from the residence of the accused. But it is seen 
that those seized articles are nowhere connected with this case. The I/O himself 
stated  that  he  filed  the  charge  sheet  on  the  basis  of  the  statement  of  the 
witnesses and the admission of the accused. But as per the Indian evidence Act 
those admissions were not relevant since it was appeared from the evidence of 
PW 5 that the accused was assaulted by the public at the hotel and it may be 
possible that due to fear the accused admitted his guilt so that he could save 
himself  from  beating.  Moreover  the  I/O  has  not  organized  any  TIP  for 
identification  of  the  accused.  The  prosecution  on  the  other  hand  has  not 
exhibited any document to show that the alleged mobile phone was under the 
possession of the informant on that day because there is no documents to hold 
that the PW 1 or her parents were the owners of the mobilephone. In a criminal 
case the prosecution has to prove the case beyond all reasonable doubt against 
the accused. But in this case the prosecution has not been able to prove the case 
beyond all reasonable doubt to make me believe that the accused person was 
involved to the charges leveled against him. Hence in my considered view I hold 
the opinion that the accused person Atanu Pathak is not guilty u/s 341/379 of 
IPC

14.  Considering  the  nature  of  the  offence  and  other  attending  facts  and 
circumstances of this case the accused Atanu Pathak is acquitted.

15. The bail bonds for Atanu Pathak shall be in force for six months.

16. Accordingly the case is disposed of on contest under the following order,
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ORDER

In view of the evidence of the witness, the material available with 
the case record and the argument put forwarded by the Learned A.P.P. 
and the learned counsel for the accused person I am of the opinion that 
the prosecution has failed to establish the case against the accused Atanu 
Pathak as alleged. Hence the accused Atanu Pathak is acquitted.  The bail 
bonds for  Atanu Pathak shall  be in  force for  six  months.  The case is 
disposed of on contest accordingly. 

Given under my hand and seal on this 12th day of September 2017 
at Guwahati.

Dictated and corrected by me,

Nayanjyoti Choudhury                            Nayanjyoti Choudhury

Judicial Magistrate First Class                     Judicial Magistrate First Class 

Kamrup (M)                                               Kamrup (M) 
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APPENDIX

(A) Prosecution Exhibits  :

Ext 1- FIR

Ext. 2- Seizure list

Ext. 3- Charge sheet

(B) Defence  Exhibits  :

Nil

(C) Witnesses Exhibits  :

Nil 

(D) Prosecution Witness  :

       PW1— SadhnaKashyap

 PW 2- Pradip Kumar Dutta

 PW 3- Rumi Debi

 PW 4- Kabita Dutta

 PW 5- Kamala Choudhury

 PW 6- DigantaHandique

(E) Defence Witness  :

Nil

(F) Court Witness  :

 Nil
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