
DISTRICT: KAMRUP (METRO)

IN THE COURT OF THE SUB-DIVISIONAL JUDICIAL MAGISTRATE 

(SADAR), NO.1, KAMRUP (METRO)::::GUWAHATI

C.R. CASE NO. 2483  C  /2014.  

Under Section 138 Negotiable Instruments  ACT, 1881.

COMPLAINANT: RAVI STEELS PRIVATE LIMITED .

REPRESENTED BY ITS MANAGER CHANDRA NATH MISRA

-VS.-

     ACCUSED: 1) ENGINEER’S GUILD.

   REPRESENTED BY ITS PARTNER SANJIB KUMAR 

BHATTACHARYYA,

2) SRI SANJIB KUMAR BHATTACHARYA,

3) SMTI ANJANA SHARMA BHATTACHARYA,

4) SRI MUKTI NATH BHATTACHARYA.

PRESENT:  SMTI. S. ACHARYYA, AJS.

     S.D.J.M.(SADAR), NO.1,

     KAMRUP (METRO), 

     GUWAHATI.

APPEARANCE:

FOR THE COMPLAINANT: SHRI. A. KABRA,  LEARNED ADVOCATE.

FOR THE ACCUSED PERSON:  SHRI. P. DEKA ,  LEARNED ADVOCATE.

DATE OF ARGUMENT: 18-08-2017 and 31-8-2017.

DATE OF JUDGMENT: 14-9-2017.

J U D G M E N T

1. The case of the complainant  is that it  is a company registered under the 

Companies Act, 1956 having its office at Dugar Bhawan, H.B. Road, fancy 
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Bazar, Guwahati, District- Kamrup(M), Assam. That the complainant deals 

in wholesale business of TMT Bars, G.C/G.P. Sheets. That the company 

Ravi Steels Pvt. Ltd. has  duly authorized Sri Chandra Nath Mishra, the 

manager of the company to represent in the entire proceeding of this 

case. That the accused no.1 is the partnership firm of which accused no. 

2, 3 and 4 are partners and responsible for day to day business activities 

of accused firm and had good business relation with the complainant and 

they used to purchase TMT Bars by placing orders for supply of aforesaid 

goods from the complainant. That the accused took delivery of the goods 

as per their orders on credit and agreed to pay the bill amount within 15 

days from the date of bill and if the bill amount is not paid within 15 days 

then interest  will  be  charged  @ 20% p.a.  till  payment.  The  accused 

purchased  the  aforesaid  goods  on  credit  and  so  the  complainant 

maintained books of account electronically in regular course of business 

which is still in existence in the name of the accused. That part payments 

made by the accused were duly credited in their account and so there 

was  an outstanding balance of Rs. 37,09,015/- (Rupees Thirty Seven 

Lakh Nine thousand and fifteen rupees) only as on 31-03-2014, which 

the accused failed to pay in spite of repeated request and demand made 

by  the  complainant.  That  on  persistent  demand  made  by  the 

complainant,  the  accused  issued  a  cheque  being  cheque  no.  454239 

dated  17-04-2014  for  Rs.  17,00,000/-  (Rupees  Seventeen  Lakh)  only 

drawn on Punjab national Bank, Khanapara Branch, Guwahati, Assam in 

favour of the complainant to pay due liabilities in part payable to the 

complainant  for  supply  of  goods  by  the  complainant.  That  the 

complainant deposited the said cheque to it’s Banker HDFC Bank Ltd, 

Fancy  Bazar  branch,  Guwahati  for  encashment  of  the  said  cheque 

amount.  But,  the  said  cheque  was  dishonoured  due  to  “Exceeds 

arrangement” in the account and accordingly the banker of the accused 

returned the said cheque to the complainant’s bank and accordingly the 

complainant’s  bank communicated the same to the complainant along 

with  one  cheque  Return  Memo/  Dishonour  Memo  dated  28-06-2014, 
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showing the reason of dishonour as “Exceeds Arrangement”.  That the 

complainant thereafter issued a demand notice dated 26-07-2014 under 

section 138 of N.I. Act through his advocate demanding cheque amount 

from the accused within 15 days of receipt of the notice vide registered 

post with acknowledgement due on 26-07-2014 posted in the known and 

correct address of the accused. However, despite the receipt of the said 

notice on 28-07-2014 the accused did not make payment of dishonoured 

cheque amount to the complainant. Hence, this complaint petition. 

2. After  perusing  the  initial  deposition  on  affidavit  of  the  complainant’s 

representative  under section 202 Cr.P.C, as well as relevant documents, 

cognizance has been taken against the accused persons Engineers’ Guild 

represented by its partner Sri Sanjib Kumar Bhattacharya, Smti. Anjana 

Sharma Bhattacharya,  Sri  Mukti  Nath Bhattacharya under  section  138 

N.I. Act and accordingly, summons were issued to the accused persons.

3. After securing appearance of the accused persons, they were allowed to 

go on bail.  Relevant documents  of  the case were furnished to  them. 

Upon perusal of materials on record and after hearing both sides, my 

learned predecessor has read over and explained the particulars of the 

offences u/s.138 N.I. Act to them, to which they have pleaded not guilty 

and claimed to be tried.

4. The  prosecution  in  support  of  its  case  examined  one  witness.  The 

defence side has   examined one  witness in support of its defence.

5. The accused persons are examined under section 313 Cr.P.C., whereon 

they have denied all the allegations against them. 

6. I have heard the argument advanced by the learned counsels for both 

sides.

7. On  perusal  and  hearing  I  have  framed  the  following  points  for 

determination. 
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(i)   Whether  the  accused  persons  being  the  partners  of  the 

accused firm issued cheque for discharge of any legally enforceable 

debt or liability-?

(ii) Whether the cheque was dishonoured as the amount  ‘exceeds 

arrangement’  in the account of the accused  ?

(iii) Whether  the  accused   persons  received  the  demand notice 

issued by the complainant regarding the dishonour of cheque?

(iv) Whether  the  accused  persons  have  committed  the  offence 

under section 138 of Negotiable Instruments Act,1881? 

 DISCUSSION, DECISIONS AND REASONS FOR THE DECISIONS:

Point No. (i) : Whether the accused persons being the partners of the 

accused firm issued cheque for discharge of any legally enforceable 

debt or liability-?

8.   I have gone carefully through the entire evidence and the materials 

placed  before  me.  Sri  Chandra  Nath  Mishra,  the  representative  of  the 

complainant company in this case has examined himself as Pw-1, and   in his 

evidence on affidavit  deposed  that  accused No.1  Engineers’  Guild  is a 

partnership  firm  of  which   accused  No.2,  3  and  4  are  partners  and 

responsible for day to day business activities  of the accused firm.  That 

accused took delivery of goods as per their order on credit. The complainant  

maintained  books  of  accounts  electronically.   That  up  to  31-3-2014  the 

accused  purchased  goods  amounting  to  Rs.  1,78,33,908/-  from  the 

complainant and the amount paid by the accused was duly credited in their 

account and  up to 10-10-2013 the accused paid Rs. 1,41,24,893/- and there 

remains outstanding balance of Rs. 37,09,015 as on  31-3-2014. The Pw-1 

exhibited the retail invoice issued by Ravi Steels Private Limited in the name 

of  M/S  Engineers  Guild  for  purchase  of  TMT  Bar  and  coils   as  Ext- 

8,9,10,11,12,13,14,15,16,17,18,19,20,21,22,23,24,25,26,27,28,29,30,31,32,3

3,34,35,36,37,38,39,40,41,42 and  43. The Pw-1 further exhibited the ledger 
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accounts of the complainant company in the name of accused firm as Ext- 

44,45,46,47 and 48  along with certificates  as Ext 44(i), 45(i),46(i),47(i) and 

48(i) and auditor’s report as Ext-49 and amount of Rs. 37,09,015 standing in 

the name of the accused firm as Ext- 49(i).  The Pw-1 further deposed that 

the   accused  issued  a  cheque  being  No.  454239  dated  17-4-2014  for 

Rs.17,00,000/-  drawn  on  Punjab  National  Bank,  Khanapara  Branch,, 

Guwahati  in favour of complainant in discharge of their  liability. The said 

cheque was presented in his bank i.e. HDFC Bank Ltd., Fancy Bazar Branch, 

Guwahati  for  collection  of  the  amount  stated  in  the  cheque.  The  Pw-1 

exhibited the said cheque containing the signature of  accused person Sanjib 

Kumar Bhattacharyya, authorised signatory of the accused firm as Ext-1.  I 

have perused all the aforesaid exhibits. Perusal of the cheque, Ext-1 makes it 

clear that partner of  the accused firm  Engineer’s Guild issued cheque in 

favour of the complainant Ravi Steels Private Ltd.  for Rs. 17,00,000/-.  In his 

cross examination, the Pw-1 inter alia answered that   the complainant have 

taken  the  goods  for  Rs.  4-5  crore  and  he  had  filed  the  case  for 

Rs.17,00,000/-. That for earlier transaction the accused made payment. For 

last transaction the cheque got bounced. He denied the suggestions that 

bills  and  invoices(Ext-8  to  43)  are  forged  and  the  cheque  was  given as 

security.    In  their  statement   under  section  313  Cr.P.C.  all  the   three 

accused persons answered that they are partners of accused firm  and they 

purchased  goods  amounting  to  Rs.  1,78,  83,  908/-  but  there  is  no 

outstanding  liabilities. In their statement under section 313 Cr.P.C. all the 

three  accused  persons  also  stated  that   they  had  issued  the  cheque  as 

security but the complainant misused the same.  Thus form the statement of 

defence of the accused persons it is clear that they have issued cheque to 

the complainant and they did not deny the fact of issuance of cheque but 

they  only  denied the fact  that  they issued the  same to  discharge their 

outstanding liability.  The accused person No.2,  Sanjib Kumar Bhattacharyya 

examined himself  as Dw-1 and deposed that he has business transaction 

with complainant since the year 2005  and he had business transaction of 

about 5 to 6 crore with the complainant. That complainant used to sell goods 
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on credit and therefore he issued a cheque to the complainant as security 

deposit. That the cheque bears his signature. That he  did not issue the Ext-

1  cheque  for  payment  and  he  issued   it  as  security.  That  he  has  no 

outstanding liability to pay the cheque amount. In his cross examination, the 

Dw-1 admitted that Ext-1(1) is his signature. 

9. The Ld. Counsel for the accused persons argued that  the complainant 

failed  to  adduce  any  evidence  that  accused  persons  have  any  legally 

enforceable debt or liability towards the complainant.

10.     The section 139 of the Negotiable Instruments Act raises a statutory 

presumption that holder of the cheque, unless contrary is proved, received 

the cheque for the discharge in whole or in part of any debt or liability. In 

the instant case the complainant has produced the cheque issued to him by 

the accused person Sanjib  Kumar  Bhattacharyya and  said  fact  was also 

admitted  by  the  accused  persons  and  as  such  there  is  a  statutory 

presumption raised in favour of the fact that cheque was issued for discharge 

of a debt or liability.  In view of above burden now  shifts to the accused  to  

rebut  the  above  presumption  that  the  accused   did  not  issue  the  Ext-1 

cheque for payment  and Ext-1 is a security cheque. The accused persons 

contended that they have cleared all outstanding due to complainant. The 

Ld. Defence counsel argued that  the accused persons have discharged their 

liability towards the complainant and they have cleared all outstanding due 

to  the  complainant  and  they  have  issued  only  security   cheque  to  the 

complainant  but  defence  side   did  not  adduce  any  cogent  evidence  in 

support of their contention.    In view of above it is held that accused  had 

issued cheque Ext-1 for discharge of their liability of Rs.  17,00,000/-  for 

price of goods which they have received from the complainant.  Accordingly 

it is held that the cheque was issued  to discharge  the legally enforceable 

debt. 

Point No.(ii) Whether the cheque was dishonoured as the amount ‘ 

exceeds arrangement’  in the account of the accused  persons?
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11.     The Pw-1  has deposed that the said cheque Ext-1 was presented to 

bank for encashment, but same was dishonoured and returned to him vide 

returning memo  for the reason mentioned as   ‘exceeds arrangement’  in 

the account of the accused. The Pw-1 exhibited  the cheque return memo 

regarding the dishonour of cheque for the reason mentioned as ‘ exceeds 

arrangement’  in the account of the accused   and said cheque return memo 

is  exhibited  as  Ext-2.  In  addition  section  146  of  Negotiable  Instrument 

Act,1881 provides for statutory presumption as regard  cheque return meme 

issued by the bank in respect  of dishonour  of cheque. Hence, it is held that 

the cheque was dishonoured   for ‘ exceeds arrangement’    in the account of  

the accused.

POINT NO. (iii): Whether the accused   received the demand   notice 

issued by the complainant in respect of   the dishonor of the said 

cheque?

12.    The Ld. Defence counsel  in his argument stated that  the accused 

persons never received any demand notice from the complainant. He further 

argued that  complainant  did  not  submit  any document  to  show that  the 

demand notice has been served upon the accused persons. The Pw-1 has 

deposed that he issued the demand notice in  respect of the dishonor of the 

said cheque by way of registered post. The Pw-1 has produced the copy of 

the said notice and the same is   marked as exhibit 3. The Pw-1 has also 

produced the postal receipts by which the said notice was sent and the same 

are  marked as Ext-4,5,6 and 7 .  The perusal of the Ext- 4,5,6 and 7   shows 

that the same is prepaid and addressed to the accused firm and accused 

persons . The perusal of the address mentioned in the demand notice shows 

that the address of the accused is correctly mentioned in the said notice and 

the same is also correctly mentioned in the Ext- 4,5, 6 and 7 . The accused 

has not disputed the address.  The Ld counsel for the complainant argued 

that when the notice is sent by registered post  by correctly addressing the 

drawer of  the cheque,  the mandatory  requirement  of   issue of  notice in 

terms of Clause (b) of proviso to section 138  of the Act stands complied 

with.  The  section  27  of  the  General  Clauses  Act,1897  raises  a  statutory 
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presumption to the effect that if anything is required to be served and it can 

be shown that  the same is  sent by post  duly prepaid and at  the proper 

address then it shall be deemed to be served within a reasonable time. In 

the instant case at hand the said notice was sent by registered post duly 

prepaid and at the correct address as such the same raises a presumption 

that the notice was duly served within reasonable time. The notice (Ext- 3) 

was issued on  26-7-2014  as such the same ought to be delivered within a 

week or so, i.e. by 3-8-2014 .   Hence it is held that the notice was served 

on 3-8-2014 .The accused persons have  merely stated in their  statement 

recorded under section 313 Cr.P.C. that they  did not receive any notice, but 

they have  not led any cogent evidence to dislodge the above presumption; 

hence it is held that the accused persons have  received the demand notice. 

  POINT NO.(iv) :  Whether the accused persons have committed 

the  offence  under  section  138  of  the  Negotiable  Instruments 

Act,1881?

13.    The offence under section 138 is complete on the satisfaction of certain 

conditions  which  are  that  the  cheque  has  to  be  issued  on  the  account 

maintained by the accused and that the cheque has to be issued for the 

discharge of a debt or liability. It is further provided that the said cheque has 

to be deposited within six months of its issuance or within its validity and 

that  the notice  regarding  the dishonor  of  the cheque  ought  to  be given 

within 30 days of the receipt of information regarding the dishonuor. In the 

instant case at hand it is already held that the cheque was issued by the 

accused in the account maintained by them  and that the said cheque was 

dishonoured for ‘exceeds arrangement’. The cheque (Ext- 1) was issued in 

the instant case on  17-4-2014   and it was presented within its validity 

period for encashment. The cheque return memo (Ext-2) further shows that 

the information regarding the dishonor of the said cheque was received on 

28-6-2014  and that the demand notice was issued by the complainant on 

26-7-2014   which  is  within  30  days  from the  receipt  of  information  of 
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dishonor. The notice is deemed to be received by the accused persons on  3-

8-2014. The complainant had thereafter instituted this complaint on 10-9-

2014 which is within 30 days after the lapse of 15 days from the date of 

receipt of demand notice; hence the complaint is lodged within the period of 

limitation. From the foregoing points for determinations it is held that the 

accused persons being responsible for the conduct of the business of the 

accused firm   have committed offence under section 138 of the Negotiable 

Instruments Act,1881 and as such the accused persons are convicted under 

section 138 of the Negotiable Instruments Act,1881.

14.    I have heard  all the three  accused persons on the point of sentence. 

They pleaded that there is none to look after their family and they prayed for  

mercy. The accused No. 3 and 4 Anjana Sarma Bhattacharyya and Mukti 

Nath Bhattacharyya stated that they are old aged persons and prayed for 

mercy. Considering that offence committed is an economic offence,  I am not 

inclined to extend the benefit of the provisions of the Probation of Offenders 

Act,1958, to the accused persons 

15.     Considering the nature of the offence and the other attending facts 

and  circumstances  of  this  case,  the  accused   persons  Sanjib  Kumar 

Bhattacharyya, Anjana Sarma Bhattacharyya and Mukti Nath Bhattacharyya 

who are the partners of  accused No.1 are convicted of the offence under 

section 138 of the Negotiable Instruments Act,1881 and they are  sentenced 

to  undergo  simple  imprisonment  for  six   (6)  months  and  further  to  pay 

compensation of Rs. 30, 00,000 /- (thirty lakhs ) in total  to the complainant 

as the cheque amount is Rs.17,00,000/ -and about  3  years have elapsed 

from the date of purchase. It is further directed that the accused persons 

shall undergo simple imprisonment for another six (6) months in default of 

the payment of compensation.

16.  Furnish a free copy of the judgment to the accused persons immediately.

17.  Bail bond shall remain in force for next six months.

18.  The case is disposed of on contest.

19. Given  under  my  hand  and  seal  of  this  Court  on  this  14th  day  of 

September, 2017.
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S. ACHARYYA

S.D.J.M. (SADAR) NO.1, 

           KAMRUP (METRO), GUWAHATI.

DICTATED AND CORRECTED BY ME, 

S. ACHARYYA, S.D.J.M. (SADAR) NO.1,

KAMRUP (METRO), GUWAHATI.

TYPED & TRANSCRIBED BY, SRI RAKESH SK, STENOGRAPHER.
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APPENDIX

Prosecution exhibits:

1. Exhibit-1- Cheque no.454239 dated 17-04-2014.

2. Exhibit- 2 Bank return memo dated 28-06-2014.

3. Exhibit-3 Demand notice.

4. Exhibit-4 Postal receipt dated 26-07-2014 . 

5. Exhibit-5, Postal receipt dated 26-07-2014 . 

6. Exhibit-6, Postal receipt dated 26-07-2014 .

7. Exhibit-7 Postal receipt dated 26-07-2014 . 

8. Exhibit-8 Retail invoice.

9. Exhibit-9 Retail invoice.

10. Exhibit-10 Retail invoice.

11. Exhibit-11 Retail invoice.

12. Exhibit-12 Retail invoice.

13. Exhibit-13 Retail invoice.

14. Exhibit-14 Retail invoice.

15. Exhibit-15 Retail invoice.

16. Exhibit-16 Retail invoice.

17. Exhibit-17 Retail invoice.

18. Exhibit-18 Retail invoice.
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19. Exhibit-19 Retail invoice.

20. Exhibit-20 Retail invoice.

21. Exhibit-21 Retail invoice.

22. Exhibit-22 Retail invoice.

23. Exhibit-23 Retail invoice.

24. Exhibit-24 Retail invoice.

25. Exhibit-25 Retail invoice.

26. Exhibit-26 Retail invoice.

27. Exhibit-27 Retail invoice.

28. Exhibit-28 Retail invoice.

29. Exhibit-29 Retail invoice.

30. Exhibit-30 Retail invoice.

31. Exhibit-33 Retail invoice.

32. Exhibit-34 Retail invoice.

33. Exhibit-35 Retail invoice.

34. Exhibit-36 Retail invoice.

35. Exhibit-37 Retail invoice.

36. Exhibit-38 Retail invoice.

37. Exhibit-39 Retail invoice.

38. Exhibit-40 Retail invoice.

39. Exhibit-41 Retail invoice.
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40. Exhibit-42 Retail invoice.

41. Exhibit-43 Retail invoice.

42. Exhibit-44 Ledger account of Engineer’s Guild for the period 01-03-

2011 to 31-03-2011.

43. Exhibit-44(i) Certificate.

44. Exhibit-45 Ledger account of Engineer’s Guild for the period of 01-04-

2011 to 31-03-2012.

45. Exhibit-45(i) Certificate.

46. Exhibit-46 Ledger account of Engineers’ Guild for the period of 01-04-

2012 to 31-03-2013.

47. Exhibit-46(i) Certificate.

48. Ext-47 Ledger account of Engineer’s Guild for the period 01-04-2013 

to 31-03-2014.

49. Ext-47(i) Certificate.

50. Ext-48 Ledger account of Engineer’s Guild for the period 01-04-2014 

to 31-03-2015.

51. Ext-48(i) Certificate.

52. Ext-49 Auditor’s report.

53. Ext- 49(i) Amount standing in the name of the accused.

54. Ext-50 Authorisation. 

Defence exhibit:

          Nill.

Prosecution witness: 
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1.   Sri Chandra Nath Mishra.

Defence witness:

2.   Sri Sanjib Kumar Bhattacharya .

  

(S. ACHARYYA) 

Sub Divisional Judicial Magistrate-I,

Kamrup (Metro), Guwahati, Assam.

DICTATED BY ME,

S. ACHARYYA 
SDJM-I, KAMRUP (METRO).
TYPED BY:

Sri Rakesh Sk, Stenographer. 


