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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,KAMRUP (M)

                     Case No. C.R.936 of 2006 

               u/s 468/34 r.w. section 120 (B) of IPC

RaktimavaSwamy

          S/O- Late Ranjit Kr. Swamy

             R/O- Barthakur Mill Road, Ulubari

                   Guwahati-7

Dist- Kamrup (M), Assam

                                                                          ………………….. Complainant

                                              -Vs-

             1. Sri Kabin Saud

           S/O- Shri Bhubeneswar Saud

   R/O- A.K. Dev Road, Fatashil

Ambari, Ghy- 25

2. Umesh Sing

     S/O- Shri Janardhan Sing

       R/O- Rukminigaon, Guwahati-6

                               P.S.-Dispur

             3. Smti. PilpilikaLangthasa

                               W/O- PurnenduLangthasa

R/O- Manik Nagar, Ganeshguri

P.S.- Dispur

All are of District- Kamrup(M), Assam

                                                                          ……………………. Accused 

 Present- Sri Nayanjyoti Choudhury, JMFC, Kamrup(M)

                       For the Complainant- Mr. A. Bhattacharya …. Learned Advocate.
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                     For accused- Mr. A. Bhuiyan ….Learned Advocates 

                     Evidence recorded on- 06-09-10, 02-02-11, 04-02-11, 12-05-11,

                                                      22-12-11, 15-07-15, 07-11-15, 08-01-16, 

                                                     25-01-17, 01-03-17, 15-07-17

                     Argument heard on- 25-08-17, 08-09-17

  Judgment delivered on- 15-09-17

JUDGMENT

1. Case of the prosecution in brief and how the case come  
The brief fact giving rise to the institution of this complaint case is that 
the  complainant  entered  into  a  registered  deed  of  partnership  with 
accused no. 1 Kabin Saud on 11-12-02 for starting a partnership firm 
under the name and style of “Smart Apparels”. The business of the said 
partnership  firm  started  to  grow  from  time  to  time  and  due  to  the 
expansion of business compelled the complainant to undertake extensive 
tours  to  different  places  outside  Assam.  Thus  as  usual  when  the 
complainant was out of station on 13-11-03 the accused persons above 
named in convenience with one another in pursuant of the conspiracy 
among themselves to throw the complainant out of his business forged 
the signature as well as the thumb impression of the complainant and 
created a forged document by which it was shown that the complainant 
has retired and accused no. 2 and 3 became new partners of the partner 
of the partnership firm “Smart Apparels”. It  was further alleged in the 
aforesaid agreement the complainant was shown as a retiring partner and 
the terms and conditions of the agreement of the alleged document were 
under mutual consent.  so being aggrieved the complainant lodged this 
complainant  case  before  Hon’ble  CJM,  Kamrup  (M)  with  a  prayer  for 
registering  the  case  u/s  465/468/420/506  of  IPC against  the  accused 
persons  and  to  initiate  proceeding  against  the  accused  persons. 
Accordingly  the  case  was  registered  as  CR 936/06  and  the  case  was 
transferred to this Court for disposal.  After recording the statement of 
the complainant u/s 200 of Cr.P.C. and considering the material available 
with the case record the court issued summons to the accused persons 
after  taking  cognizance  u/s  465/468/471/34  of  IPC.  The  Court  issued 
summons  to  the  accused  and  the  accused  made  appearances.  The 
accused persons appeared before the Court and were allowed to go on 
bail. The complainant examined three witnesses in support of his case 
and  exhibited  some  documents.  The  evidence  before  charge  was 
recorded and on hearing both the parties and considering the material 
available  with  the  case  recordcharge  was  considered  u/s  468/34  r.w. 
section 120 (B) of IPC which were read over and explained to the accused 
persons to which they pleaded not guilty and claimed to be tried. The 
complainant’s witnesses were duly cross examined by the accused side. 
The accused persons  were examined U/S 313 of  Cr.P.C.  wherein  they 
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denied the allegations made against them. However the accused Umesh 
Singh  examined  himself  as  defence  witness  and  also  exhibited  some 
documents.

2. Point for determination-  

(a) Whether the accused persons in furtherance of common intentionon 
13-11-03 at Guwahati forged a registered deed intending that it would 
be used for the purpose of cheating?

(b) Whether the accused persons on the same day at the same place 
agreed to forge a registered deed and beside the agreement did some 
actin pursuance of the agreement to commit the offence of forgery?

3. I  have carefully  gone through the case record and perused the entire 
evidence  on  record  both  oral  and  documentary.  I  have  heard  the 
arguments advanced and the submissions made by the learned advocate 
on behalf of the complainant and the learned advocate for the accused 
person.

4. Discussion of evidence, decisions and reasons thereof  :-

5. The learned advocate appearing for the complainant has fairly submitted 
that there are sufficient evidence in support of the complainant’s case. On 
the  other  hand  the  learned  advocate  for  the  accused  person  has 
submitted  and  argued  that  none  of  the  complainant’s  witnesses  have 
supported the complainant’s case and there is no evidence to show that 
the accused persons are involved with the alleged offence. The learned 
advocate  for  the  accused  persons  has  further  submitted  that  the 
complainant has miserably failed to prove the case against the accused 
persons as alleged beyond all reasonable doubt and the accused persons 
are entitled to get acquitted from the charges leveled against them.  

6. I have given my sincere consideration on the entire evidence on records 
both oral and documentary and other materials as well. Now let us see 
how far  the complainant has become able to bring home the charges 
leveled against the accused person on the basis of the material available 
with the C/R.

7. On  perusal  of  the  complaint  petition  it  is  seen  that  the  complainant 
alleged that he entered into a registered deed of partnership with the 
accused no. 1 Kabin Saud on 11-12-02 for starting a partnership firm 
under the name and style of “Smart Apparels” and as the business was 
usually  growing  for  thwe  growth  and  expansion  of  business  the 
complainant  used  to  undertake  tours  to  different  places.  As  the 
complainant had to go outside Guwahati frequently for their business the 
accused  no.  1  as  a  general  practice  used  to  take  signatures  of  the 
complainant in blank stamp papers and blank cheques for the purpose of 
transaction  in  absence  of  the  complainant.  The  complainant  was  in 
Kolkata on 13-11-03 for business purpose and taking advantage of the 
absence of the complainant the accused no. 1 along with accused no. 2 
and 3 executed a new registered deed of partnership no. 5879/03 on that 
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day before Mr. K. Haque, the Sub Registrar Guwahati, either by forging 
the signature of the complainant or by converting one of those aforesaid 
blank stamp papers into a forged document whereby the complainant had 
been ousted from the partnership business. The complainant stated that 
from the certified copy of aforesaid deed it was appeared that the name 
and signature of the complainant was written as RaktimSwamyh instead 
of RaktimavaSwamy @ RaktimSwamy as such he apprehends that the 
accused  persons  for  creating  a  forged  document  have  forged  his 
signature. The complainant in his complaint petition stated that he left for 
Siligurion 11-11-03 from Guwahati wherefrom he left for Kolkata on 12-
11-03  and  reached  Kolkata  on  13-11-03  at  around  10:30  am.  After 
reaching Kolkata he boarded in Middleton Inn at 11am and stayed there 
for four days i.e., till 17-11-03. The complainant further stated that the 
accused persons concealed that matter from the complainant and on the 
contrary the accused no. 3 asked for a loan of Rs. 66 lakhs from the 
complainant and as such the complainant collected the aforesaid amount 
from his close business associates and lent the same to the accused no. 3 
with a condition that she would return the same along with interest within 
5 months from the date of receipt of money i.e., on 26-06-04 but the 
accused no. 3 did not repaid the amount even after the expiry of the 
aforesaid period and when the complainant approached the accused no. 3 
for repayment she had shown reluctance for repayment and when the 
complainant approached accused no. 1 asking for the share of profit of 
his firm so that he could pay the creditors the accused no. 1 informed him 
that he was no longer a partner of the aforesaid firm and the accused no. 
23 and 3 became the new partners of Smart Apparel.  On hearing the 
same when the complainant asked the same to accused no. 2 and 3 they 
also confirmed the aforesaid fact. The complainant finding no other ways 
told the accused that he would take legal action against them but after 
that  the  accused  started  to  threaten  the  complainant  with  dire 
consequences if he sought recourse of law. The complainant even had to 
leave Guwahati due to the constant threatening of the accused persons. 
In November 2005 the complainant came back to Guwahati and came to 
know from the office of Sub Registrar that a deed of partnership bearing 
no. 5879/03 was registered on 13-11-03 which was a false document so 
the complainant lodged this complainant case.  The complainant in his 
evidence as PW 1 deposed that he along with Kabin Saud opened a firm 
namely M/S Smart Apparel which was registered on 11-12-02 vide deed 
no. 5873/02 (which was exhibited as Ext. 1) and a  bank account was 
opened in Central Bank in the name of M/S Smart Apparel vide A/C No. 
CD 4295.  The PW 1 deposed that vide pay in slip dated 23-01-03 which 
was exhibited as Ext. 2 an amount of Rs. 22,000/- only was deposited. 
PW 1 further deposed that vide payment slip dated 21-01-03 [Ext. 2(a)] 
he deposited Rs. 3,90,000/- only. The PW 1 deposed that after that vide 
Ext. 3 in the name of M/S Smart he informed Umesh Singh that he was 
an assistant of M/S Smart Apparel and vide DDl No. 200409709 dated 22-
10-03 he deposited Rs 3,00,000/- only and his signature was exhibited as 
Ext. 3(1). The PW 1 deposed that during that period he had to go to 
Shiliguri on 10-11-03 and on 12-11-03 he had to go to Kalkata vide Night 
Supper of Blue Whales companyand the ticket was exhibited as Ext. 4. 
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The PW 1 reached Kolkata on 13-11-03 at 11 am and registered his name 
in Hotel Middleton and the bills of the hotel was exhibited as Ext. 5. The 
PW 1 on 17-11-03 returned to Guwahati and was continuing his business 
and in the month of January he went to the office of M/S Smart Apparel 
and came to know from Umesh Singh that he was not in the firm and 
retired. After that PW 1 approached to accused Kabin Saud but Kabin 
Saud verbally abused him and PW 1 himself  left the place. The PW 1 
deposed that the accused used to threaten him and due to their torture 
he could not stay in Guwahati and could not verify the documents and 
after 6/7 months when he contacted with a lawyer came to know that 
during his absence a document was prepared stating that he resigned 
from the firm. But as per the regulation of the Firm if any partner had to 
retire  or  in  case  of  dissolving  the  firm one  month  previous  notice  is 
mandatory and if any dispute arouse the dispute should be referred to 
Arbitration but the PW 1 was not given any notice. PW 1 deposed that he 
got the document no. 5789/03 wherein his retirement was shown which 
was shown to be executed on 13-11-02 and the complainantsaw in the 
document that his name in the Ext. 1 and that document is not same. PW 
1 exhibited the deed no 5879/03 wherein his signature was forged as Ext. 
6. PW 1 deposed that since his signature was forged in that deed so he 
lodged this case and sent the document to finger print wherein it was 
reported that the signature was not his signature. PW 1 further deposed 
that in Ext. 6 it was showed that he and Kabin Saud retired from M/S 
Smart  Apparel  and  accused  No.  2  and  3  were  newly  joined.  PW  1 
deposed after getting the report of finger print expert, the report was 
shown to him and then he saw the document and the signature and his 
signature and found it different. PW 1 exhibited his name in para two of 
the aforesaid document as Ext. 6(1) wherein his name was spoken as 
RaktimSwamyh. The PW 1 exhibited one thumb impression as Ext. 6(2) 
which was not his thumb impression and in his name some other person 
put that impression.  The PW 1 deposed that Ext. 6(3) was written as 
RaktimavaSwamy but that was not his.

8. The PW 2, Birat Kumar Choudhury who was DSP. CID Head quarter in his 
evidence  deposed  that  at  the time when he  gave his  opinion  was in 
Finger Print Branch. PW 2 deposed that he was directed to examine finger 
print of a document. PW 2 deposed that along with him there were two 
other experts. PW 2 deposed that after examining the document which 
was Ext. 6 he send his opinion. PW 2 deposed that Ext. D 1 was the 
thumb  impression  which  he  compared  with  the  collected  thumb 
impression and the specimen signature was supplied to them from Court. 
PW 2 exhibited his opinion as Ext. 7 and Ext. 7 (1) was his signature. PW 
2 further exhibited the signatures of Bharati Das Deka and ChandanGayan 
as Ext. 7 (3). PW 2 deposed that as per opinion Ext. D 1 was not similar 
to S 1 and S 2. The reasons were exhibited as Ext. 8 and the signature of 
PW 2 was exhibited as  Ext.  8(1).  PW 2 deposed that  at  the time of  
examination they found 5/6 dissimilarities in the thumb impressions.

9. The  PW 3  Haresh  Ch.  Ujirin  his  evidence  deposed  that  he  knew the 
complainant and the wife of the complainant was his colleague. PW 3 
deposed that he knew about the case and the Ext. 6 was a partnership 
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deed dated 13-11-03. PW 3 deposed that on 13-11-03 the complainant 
was in Kolkata because on 11-11-03 the complainant with his friend Babul 
Bhattacharya went to Shiliguri  and from Shiliguri went to Kolkata. The 
complainant  returned  on  17-11-03.  PW 3  deposed  that  he  knew the 
signature of the complainant but did not see his signature in Ext. 6. 

10. The accused Umesh Singh examined himself as DW 1 in his defence. The 
DW 1 in his evidence deposed that he knew the complainant as well as 
the other  accused persons and they had a business  relation with the 
complainant, On 13-11-03 a retirement deed was registered by which the 
complainant was retired from Smart Apparels. DW 1 deposed that prior to 
13-11-03 Kabin Saud and the complainant were the partenrs of Smart 
Apparels  and  after  retirement  deed  (Ext.  6)  the  DW  1  along  with 
PilpilikaLangthasa were become the partners after the retirement of the 
complainant. Ext. 6 was registered in the registry, Guwahati. A 1 to A 8 
were the signatures of the complainant who had signed the document 
before  the  Registrar  (which  was  under  the  objection  from  the 
complainant). DW 1 admitted his signatures from Ext. K 1 to K 8. The DW 
1 deposed that accused PilpilikaLangthasa and Kabin Saud also signed 
before  the  Registrar  on  13-11-03.  Ext.  L  1,  L2,  L  3  were  the  thumb 
impression of DW 1, PilipilikaLangthasa and Kabin Saud. DW 1 deposed 
that  in  the  registry  they  were  called  one  by  one  to  put  their  thumb 
imnpressions. The thumb impressions of DW 1 were also taken and he 
was asked to go out of the office. The DW 1 deposed that the next thumb 
impression was of PilipilikaLangthasa and after her Kabin Saud was called 
to put his signature. DW 1 deposed that the complainant was also present 
and was called for his thumb impression and whether he put his signature 
or  not  was  not  in  the  knowledge  of  DW 1  (  under  objection  by  the 
complainant). DW 1 further deposed in his evidence that the other two 
accused were also called for finger impression but he was not present at 
the time of putting the thumb impressions but he was told by them that 
they had put their signatures. The complainant also came out and told 
the DW 1 that he also put his finger impression (under objection by the 
complainant). DW 1 deposed that on 27-04-17 he approached to West 
Bengal Transport Authority, Writers Building Kolkata seeking information 
whether  vehicle  no.  WB AI  4343  was  a  valid  registration  or  not  and 
further information was sought whether it was a vehicle or not and if it 
was a vehicle what type of vehicle. DW 1 exhibited the carbon copy of the 
RTI Form (under objection by the complainant) as Ext. M wherein Ext. M 
1 was the signature of DW 1. DW 1 further exhibited the counter foil of 
the postal  receipts  seeking information  from RTI  as  Ext.  N,  O.  DW 1 
deposed that  on 02-06-17  the Law Officer  Public  Vehicle  Department, 
Kolkata informed the DW 1 that no vehicle as WB AI was registered. DW 
1 deposed that the aforesaid communication was received by him at his 
place. The RTI reply was exhibited as Ext. P and the envelope containing 
the reply was exhibited as Ext.  Q. DW 1 deposed that the letter  was 
accompanied by IPO of Rs. 10/- only. The IPO was exhibited as Ext. R. 
DW 1 deposed that after the registration they went out but at 4 pm he 
saw the complainant at Bhangagarh.

6



7

11. Now  upon  perusal  of  the  complaint  petition  it  appears  that  the 
complainant  has  chosen to  make  two allegations,  with  respect  to  the 
disputed deed of partnership no. 5879/2003 against the accused persons, 
by stating that either his signature was forged therein or the blank stamp 
papers signed by him were forged to make said the deed of partnership. 
In support of his allegations made as above, the complainant has averred 
that he had to go outside Guwahati for business purpose and that the 
accused no.1, as a general practice, used to take the signature of the 
complainant in blank stamp paper for the purpose of business transaction 
in absence of the complainant.  The natural presumption which may be 
taken from the averment so made by the complainant is that every time, 
and  if  not  so,  then  on  and  off,  before  leaving  for  his  tour  outside 
Guwahati, the complainant, in the capacity of a partner, had signed some 
blank stamp papers which used to be purportedly in the custody of the 
other partner i.e. accused no.1 Kabin Saud. So in the light of foregoing 
averments  and  presumptions  taken thereon,  it  is  obligatory  upon  the 
complainant  to  adduce  cogent  evidence  in  order  to  establish  the 
allegations  and  offence  charged  against  the  accused  persons.  The 
complainant has alleged that he was outside Guwahati on 13.11.2003 i.e., 
the date of making of the purported deed of partnership no.5879/2003, 
whereby  he  has  been  shown  to  be  a  retiring  partner,  purportedly 
executed  against  his  will  and  in  his  absence.  So,  it  appears  that  the 
complainant has the burden to establish two facts, severally and jointly, in 
order  to  prove  the  guilt  of  the  accused  persons;  firstly,  that  he  was 
outside  Guwahati  when  the  deed  no.5879/2003  was  registered  and 
secondly, that the said deed was forged. Upon a cautious reading of the 
complaint petition it transpires that the complainant has not raised any 
question upon the registration of the deed no.5879/2003. Further, before 
going through the evidence of the parties, I deem it proper to examine 
the Ext.6 as submitted and identified by the complainant purporting it to 
be  a  forged  partnership  deed.  It  appears  that  the  complainant  has 
questioned (marked) all his signatures (total 9 nos.) appearing in Ext.6. In 
the  instant  case,  this  court  has  deemed  it  justified  in  referring  the 
partnership  deed  no.5879/2003  for  opinion  of  both  handwriting  and 
fingerprint  expert  in  order  to  adjudicate  the  matter  of  forgery.  As 
apparent  enough,  in  the  present  case  the  document  Ext-6  forms  the 
sheet-  anchor  of  the  complainant’s  case.  The  outcome of  the  case  is 
totally dependent on the validity or invalidity of the signatures and the 
thumb impression of the complainant in Exhibit-6 deed. It is the burden 
of the complainant to prove that the questioned signatures and thumb 
impression appearing against his disputed signature on Ext-6 were not 
done or made by him.

12. Now let us see what the law says regarding forgery on the touchstone of 
which this court needs to decide the allegation of the complainant. 
Section  468.  Forgery   for  purpose  of    cheating  —Whoever  commits 
forgery, intending that the 1[document or electronic record forged] shall 
be used for the purpose of cheating, shall be punished with imprisonment 
of either description for a term which may extend to seven years, and 
shall also be liable to fine.

7



8

The definition of forgery is given u/s 463 of IPC as,
Section 463.Forgery— [Whoever makes any false documents or false 
electronic  record  or  part  of  a  document  or  electronic  record, 
withintentto cause damage or injury], to the public or to any person, 
or  to  support  any claim or  title,  or  to  cause any person to part  with 
property, or to enter into any express or implied contract, or with 
intent  to  commit  fraud or  that  fraud  may  be  committed,  commits 
forgery.

13. Now for the sake of just adjudication of the case let me reproduce let me 
reproduce the ingredients of an offence of cheating. Section 415 of IPC 
says,

Section 415.Cheating—Whoever, by deceiving any person,  fraudulently or 
dishonestly  induces  the  person  so  deceived  to  deliver  any  property  to  any 
person, or to consent that any person shall retain any property, or intentionally 
induces the person so deceived to do or omit to do anything which he would not 
do or omit if he were not so deceived, and which act or omission causes or is 
likely  to  cause damage or  harm to  that  person in  body,  mind,  reputation or 
property,  is  said  to  “cheat”. Thus,  the  essential  ingredients  of  the  offence of 
"cheating" are as follows: 

(i) deception of a person either by making a false or misleading 
representation or by dishonest concealment or by any other 
act or omission;

(ii) fraudulent  or dishonest inducement of that person to either 
deliver any property or to consent to the retention thereof by 
any person or to intentionally induce that person so deceived 
to do or omit to do anything which he would not do or omit if 
he were not so deceived; and 

(iii) such act or omission causing or is likely to cause damage or 
harm to that person in body, mind, reputation or property. 

14. The Indian  Penal  Code however  defines  `fraudulently',  an  adjective 
form of the word `fraud', in section 25, as follows: "A person is said to 
do a thing fraudulently if he does that thing with intent to defraud but 
not otherwise". The term "fraudulently" is mostly used with the term 
"dishonestly" which is defined in section 24 as follows: "Whoever does 
anything with the intention of causing wrongful gain to one person or 
wrongful loss to another person is said to do that thing "dishonestly".

15. Hon’ble Supreme Court in Md.Ibrahim&Ors vs State Of Bihar &Anr., 
CRIMINAL APPEAL NO.1695 OF 2009 [Arising out of SLP [Crl.] 
No.6211 of 2007] has opined that as follows –

“To  `defraud'  or  do  something  fraudulently  is  not  by  itself 
made  an  offence under the  Indian  Penal  Code,  but  various 
acts when done fraudulently (or fraudulently and dishonestly) 
are made offences. These include:

I. Fraudulent removal or concealment of property (sec.206, 
421, 424)

II. Fraudulent claim to property to prevent seizure (sec. 207).
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III. Fraudulent suffering or obtaining a decree (sec. 208 and 
210)

IV. Fraudulent possession/delivery of counterfeit coin (sec.239, 
240, 242 and 243).

V. Fraudulent alteration/diminishing weight of coin (sec. 246 
to 253)

VI. Fraudulent acts relating to stamps (sec. 261-261)
VII. Fraudulent  use  of  false  instruments/weight/measure 

(sec.264 to 266)
VIII. Cheating (sec. 415 to 420)
IX. Fraudulent prevention of debt being available to creditors 

(sec. 422).
X. Fraudulent execution of deed of transfer containing false 

statement of consideration (sec. 423).
XI. Forgery making or executing a false document (sec. 

463 to 471 and 474)
XII. Fraudulent cancellation/destruction of valuable security etc.

(sec. 477)
XIII. Fraudulently going through marriage ceremony (sec.496).”

16. In the light of the law understood, as above, it would be now necessary 
to look into the prosecution evidence as to whether the evidence meets 
the requirement of law. First and foremost I would prefer to take up the 
most vital exhibit made by the prosecution which is Ext.6, the deed no. 
5879/2003 of partnership of M/s Smart Apparels, for appreciation of the 
same in  the  light  of  available  evidence  on record.  Admittedly,  it  is  a 
registered deed wherein the accused no.1, 2, 3 and the complainant are 
the signatories. At the back side of page no.1 of Ext.6 there appears the 
signatures and the thumb-impressions of the said signatories including 
that of the complainant which is  alleged to have been forged. At this 
juncture, simultaneously pertinent is to take up and examine the Ext.7 
and  Ext.8  which  are  the  original  copies  of  the  fingerprint  expert 
opinion/report and the reasons assigned thereto, respectively. The finger 
print  expert,  Birat  Kumar  Choudhury  (PW2)  who  had  compared  and 
examined  the  thumb  impression  of  RaktimavaSwamy(complainant) 
appearing  in  Ext-6  with  that  of  LTI  and  RTI  specimen  of 
RaktimavaSwamyhas submitted his opinion in the form of Ext-7 which is 
quoted herein below,
 “Certified that we have examined the thumb impression given on deed 
no. 5879 of 2003 as RaktimavaSwamy and specimen thumb impressions 
of RaktimavaSwamy with ref. to the C.R.Case no. 936c/2006.” 
“During examination the thumb impression given on the deed no. 5879 of 
2003 as RaktimavaSwamy is marked as “D-1” and specimen left  hand 
thumb impression is marked as “S-1”, and specimen right hand thumb 
impression is marked as “S-2”. The prints are found fit for comparison.” 
“On comparison the thumb impression given on the deed no. 5879 of 
2003 as RaktimavaSwamy marked as “D-1” is found not identical with the 
specimen left  hand thumb impression marked as “S-1” and with right 
hand thumb impression marked as “S-2” as RaktimavaSwamy”.
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17. Ext.8  contains  the  reasons  assigned  for  the  finding  that  the  thumb 
impressions examined were found non-identical. Ext.8(1) is the signature 
of Birat Kumar Choudhury, Fingerprint expert. Upon a cautious reading of 
the Ext.8 it transpires that there is clear and categorical description of the 
various characteristics of a thumb impression which were examined while 
comparing “D-1” (thumb impression given on the deed no. 5879 of 2003 
as RaktimavaSwamy) with “S-1” and “S-2” (specimen left  hand thumb 
impression  and  specimen  right  hand  thumb  impression  of 
RaktimavaSwamy respectively). Section 45 of  the Indian Evidence Act, 
1872 permits the Court to obtain the opinion from scientific experts as 
regards handwriting or fingerprint impressions so as to form an opinion of 
its own. Section 45 of the Evidence Act is quoted herein below for ready 
reference-

45. Opinions of experts-- When the Court has to form an opinion upon 
a point of foreign law or of science or art, or as to identity of handwriting 
[or finger impressions], the opinions upon that point of persons specially 
skilled in such foreign law, science or art, [or in questions as to identity of 
handwriting] [or finger impressions] are relevant facts. Such persons are 
called experts."

18. I  have perused the evidence of  Birat  Kumar  Choudhury,  PW-2,  and it 
appears that in his examination-in-chief PW-2 has proved the contents of 
Ext-7 and Ext-8 by testifying thereto. PW-2 has also identified exhibited S-
1 and S-2 to be the specimen thumb impressions and D-1 to  be the 
thumb impression on Ext.6 which was examined by him. The opposite 
party has cross-examined PW-2 at length and on a thorough reading of 
the same it appears that defence has tried to dispute the validity of the 
Fingerprint Search Slip wherein the specimen thumb impressions of the 
complainant was obtained. The defence has exhibited the said slip as Ext-
J and tried to draw the court’s attention to the point that there is no 
signature or stamp of the Learned Magistrate in Ext-S-1 and Ext-S-2. I 
have  perused  the  Fingerprint  Search  Slip  and  referred  to  the  orders 
passed by the Court on the relevant date as mentioned in Ext-J. Upon 
perusal of the order passed on 1.2.2008, it transpires that the Court while 
referring to the Memo no. FP/CID/OP/44/07/D/330 dtd. 11.10.2007, had 
thereby  directed  the  complainant  to  appear  before  the  Director, 
Fingerprint Office for putting his thumb impression in order to ascertain 
whether the thumb impression on deed no. 5879 is the thumb impression 
of the complainant or not, whereby the office peon BirenSaikia was also 
directed to accompany the complainant for the aforesaid purpose to the 
Fingerprint  office.  The  said  order  also  include  a  request  made to  the 
Director, Fingerprint Office to send the report with reasons. Further, it is 
found  that  during  his  cross-examination  PW-2  has  also  identified  his 
signature in the aforesaid Fingerprint Search Slip and exhibited the same 
as Ext-S-3. Thus, it becomes clear and transparent that in furtherance of 
the order passed by the Court on 1.2.2008 the said Fingerprint Search 
Slip (Ext.J) was prepared at the Fingerprint office, whereupon the thumb 
impressions  of  the  complainant  was  obtained,  and  only  upon  his 
satisfaction that the impressions were properly taken, PW-2 had signed 

10



11

the Slip  and accordingly,  in compliance of the order of the Court, the 
report  (Ext.7)  and  reasons  (Ext.8)  were  submitted  by  the  Fingerprint 
office before the Court. Therefore the proposition of the defence, that 
Ext.J does not contain the signature and/or the stamp of the Learned 
Magistrate, holds no ground in the light of the foregoing discussions in as 
much as the same was prepared by and was within the domain of the 
Fingerprint office as apparent at the face of the record which did not 
require  any  endorsement  by  the  Court.  In  the  course  of  cross-
examination of PW-2, the defence has also tried to raise a contention that 
there is no witness to Ext.J and that there is nothing to show that who 
has/have  taken  the  S-1  and  S-2  on  Ext.  J.  Standing  by  the  same 
reasoning  as  above,  I  am  of  the  considered  opinion  that  under  the 
circumstances where the S-1 and S-2 were obtained in the Fingerprint 
office and the Fingerprint expert  (PW-2) has himself  put his  signature 
thereon  who  has  duly  testified  to  the  same  before  the  court  in  his 
evidence, I find it sufficient enough to validate the sustainability of Ext. J. 
Upon an overall examination, it appears to me that the defence has not 
been able to shatter the credibility of PW-2 and validity of Ext-7 and Ext-
8. In view of the fact that the complainant has categorically denied his 
signatures on the Ext-6 partnership deed terming the same as a forged 
document,  it  was  incumbent  upon  the  defence  side  to  prove  the 
partnership deed Ext-6 by examining the attesting witnesses so as to be 
able to gainfully rely upon the said document. Therefore, in the light of 
foregoing  discussions  and  reasons  made  therefor,  I  find  no  doubt  as 
regards the probative value of the opinion made by the fingerprint expert, 
PW-2. Hon’bleGauhati High Court in the case of DebajitBarthakur&Ors. 
Vs.   Sarnalata  Devi  &Ors.  ,  2015  (2)  Glt  604 has  opined  that- 
“18.Once the specimen signature and/or finger print is referred by the 
court for scientific opinion under section 45 of the Indian Evidence Act 
and the opinion is available on record, such opinion becomes relevant 
facts and would normally be accepted by the court unless there arises 
some doubt as regards the probative value of the opinion so given by the 
expert.” Having satisfied with the probative value of the opinion of PW-2 
and upon a careful scrutiny of all its aspects, I find no reasons to discard 
the same and hence, Ext-7 and Ext-8 is accepted as an expert opinion. 

19. So far as the report of the handwriting expert is concerned the 
prosecution has not exhibited any. However, I find Ext-B on record as 
exhibited by the defence. Upon perusal of Ext-B it transpires that the 
same contains the opinion of the Directorate of Forensic Science, Assam 
whereby it has been stated that the questioned signatures stamped and 
marked Q1 to Q9 in this case were examined carefully and thoroughly 
and compared with the supplied specimen signatures stamped and 
marked S1 to S5 by Shri Mukul Chandra Kuli, Junior Scientific officer who 
observed a number of similarities between questioned and specimen 
signatures. Further, it is stated that no definite opinion could be made 
because it was felt necessary to examine some admittedly genuine 
signatures written in normal course of business in English, which the 
complainant was unable to submit. Thus, certainly, the report/opinion of 
the handwriting expert does not seem to be a comprehensive one which 
renders the same irrelevant and inadmissible in evidence more so when it 
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has not been proved by the maker/expert. Thus, under the circumstances 
where opinions of both fingerprint and handwriting expert are available 
on record, I find the opinion of the fingerprint expert completely a 
comprehensive one whereby the expert has unequivocally opined that the 
thumb impression given on the deed no. 5879 of 2003 as 
RaktimavaSwamy marked as “D-1” is found not identical with the 
specimen left hand thumb impression marked as “S-1” and with right 
hand thumb impression marked as “S-2” as RaktimavaSwamy. 

20. Now, let me marshal and examine the evidence on record as submitted by 
the prosecution in support of its case in order to substantiate the fact that 
the complainant was outside Guwahati on the date of execution of the 
purported deed of Partnership. PW1 has exhibited a bus ticket dated 
12-11-03 as Ext. 4 and deposed that he had to go to Shiliguri on 10-11-
03 and on 12-11-03 he had to go to Kalkata in a Night Super of Blue 
whale company. PW1 has also deposed that he reached Kolkata on 13-
11-03 at 11 am and registered his name in Hotel Middleton and the bills 
of the hotel and has exhibited the hotel bill as Ext. 5. A quick glance of 
the statement of defence would reveal that during their examination 
under section 313 of Cr.P.C., all the accused persons have expressed their 
ignorance regarding both Ext. 4 and Ext. 5. Further, while browsing 
through the cross-examination section of the PW1 (the complainant), it 
would appear that the defence has not been able to elicit anything so as 
to impeach the testimony of PW1, apart from bringing about the 
propositions that PW1 has not submitted anything to show how he 
travelled from Guwahati to Siliguri and that Ext.4 and Ext.5 are forged 
documents written in PW1’s own hand writing. A combined perusal of the 
evidence-in-chief and cross-examination of PW3 (Haresh Ch. Uzer), the 
independent witness, would show that there has been a revelation of the 
facts that the complainant (PW1) had travelled from Guwahati to Siliguri 
with one Babul Bhattacharjya on 11-11-03, whom PW3 himself had 
dropped on the same day at around 5.30am at the house of the 
complainant (PW1), and that the complainant had travelled to Siliguri in 
an Ambassador which was hired or otherwise. Also it has come up in the 
cross-examination of PW3 where he has stated that the complainant was 
at Kolkata in a hotel wherefrom he (complainant) had also made phone 
calls to PW3, thereby corroborating his testimony-in-chief where he 
(PW3) has deposed that on 13-11-03 the complainant was in Kolkata. I 
do not find that the defence has been able to shake the credibility of PW3 
in any manner whatsoever with respect to all the facts he has testified to. 
DW 1 exhibited Ext. P, the reply of Law Officer Public Vehicle Department, 
Kolkata wherein it was stated that there was no vehicle series “WB AI” 
with registering authority at Kolkata. But if we perused the exhibited bus 
ticket it can be seen that the registration no. of the bus was not under 
Kolkata but of Shiliguri which spans across the Darjeeling and 
Jalpaiguridistricts.Hence, so far as the proposition raised by the defence 
regarding the Ext.4 and Ext.5 being forged documents, it appears that the 
same stands on no footing in absence of any initiatives taken up by the 
defence to get it examined or present any witness or adduce any 
evidence for substantiating or proving the same. Situated so, I am of the 
considered opinion that the complainant has been able to prove beyond 
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any reasonable doubt that he was outside Guwahati on 13-11-2003. Now, 
as I analyse both the conclusions as reached by me with regard to the 
admissibility of opinion of the fingerprint expert with respect to Deed no. 
5879/2003 and the absence of the complainant on the purported date of 
execution of the said Deed on 13-11-2003, I find that there is reliable 
corroboration between the two on independent footing which points to 
only one conclusion and that is, that the Deed no. 5879/2003 was forged 
and executed in the absence of the complainant.

21. Under such circumstances, the possibility of impersonation cannot be 
ruled out in respect of the complainant at the time of execution of the 
purported partnership deed. However, there appears no evidence 
available on record to prove the same against any of the accused 
persons.But, indeed, the offence of forgery has been proved by the 
prosecution which was apparently done for the purpose of entering into 
an express deed of partnership by the accused persons.

22. Now, upon a scrutiny of the evidence of the sole defence witness, DW-1, I 
find that in his examination-in-chief he has identified Ext. K(1) to Ext. 
K(8) to be his signature along with those of PiplikaLangthasa and Kobin 
Saud. It also appears that DW-1 has also identified Ext. L(1) to be his 
thumb impression and L(2) and L(3) to be those of PiplikaLangthasa and 
Kobin Saud respectively. At this point, it is pertinent to note that under no 
circumstances it is conceivable for DW-1 to identify and exhibit the thumb 
impressions of PiplikaLangthasa and Kobin Saud appearing on Ext.6. 
Further, DW-1 has also stated that it is not within his knowledge whether 
or not the complainant put his thumb impression on Ext.6. Contradicting 
himself, DW-1 again seem to have stated that he was not present at the 
time when PiplikaLangthasa and Kobin Saud had put their thumb 
impressions before the Registrar, but PiplikaLangthasa and Kobin Saud 
including the complainant did tell him that they have put their thumb 
impressions. The depositions of DW-1 as discussed above cast a cloud on 
his credibility which is apparent on the bare reading of his testimonies in 
as much as PiplikaLangthasa and Kobin Saud were the proper persons to 
identify or prove their respective signatures and thumb impressions 
appearing on Ext6, who neither deposed nor adduced any evidence on 
their part before the Court. Further, notably, during his cross-examination 
he has admitted the suggestion that after retirement of the partnership 
firm vide the purported Deed no. 5879/2003 he (DW-1) and 
PiplikaLangthasa (another accused) became the partners and the profit of 
the firm was insured to them. It further appears that during their 
respective examination u/s 313 Cr.P.C, all the three accused Umesh Singh 
(DW-1), PiplikaLangthasa and Kobin Saud have admitted the version of 
the PW-1 (Complainant) that Ext.6(4), Ext.6(5) and Ext.6(6) are their 
respective signatures on Ext.6, the Deed no. 5879/2003.Thus, on one 
hand when I find the evidence of DW-1 to be lacking credibility, on the 
other hand, I also find a unanimous admission of a vital and very relevant 
fact by all the three accused persons and that is, their signatures on Ex.6 
which leaves no doubt as regards their common-mindedness to maintain 
the same version with respect to their signatures on Ext.6. I also find that 
the prosecution has been able to raise the fact that there was a gain 
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obtained by DW-1 and PiplikaLangthasa as a result of the execution of the 
Deed no.5879/03 (Ext.6), which in my considered opinion is apparently a 
wrongful gain in the light of the Ext.6 being proved to be a forged one.

23.  At the cost of repetition, I deem it necessary to reproduce the definition 
of ‘dishonestly’ u/s 24 of the IPC at this juncture which is as follows: 
"Whoever does anything with the intention of causing wrongful gain to 
one person or wrongful loss to another person is said to do that thing 
"dishonestly".

24. In the present case, it is clear and transparent that the accused persons 
had the intention to cause themselves a wrongful gain by way of 
executing a forged document by deceiving the complainant and by 
making a false, misleading representation and dishonest concealment of 
the facts before the Sub-Registrar, which amounts to ‘cheating’ as also 
opined and held by Hon’ble Supreme Court in the case of Md.Ibrahim 
&Ors vs State Of Bihar &Anr.(supra).Section 120B. Punishment 
of criminal conspiracy —  

Whoever is a party to a criminal conspiracy to commit an offence 
punishable with death, imprisonment for life or rigorous imprisonment for 
a term of two years or upwards, shall, where no express provision is 
made in this Code for the punishment of such a conspiracy, be punished 
in the same manner as if he had abetted such offence.   

Whoever is a party to a criminal conspiracy other than a criminal 
conspiracy to commit an offence punishable as aforesaid shall be 
punished with imprisonment of either description for a term not 
exceeding six months, or with fine or with both.

Section 120A Definition of criminal conspiracy —   When two or 
more persons agree to do, or cause to be done,—   (1) an illegal act, or 
(2) an act which is not illegal by illegal means, such an agreement is 
designated a criminal conspiracy:   Provided that no agreement except an 
agreement to commit an offence shall amount to a criminal conspiracy 
unless some act besides the agreement is done by one or more parties to 
such agreement in pursuance thereof.   
Explanation — It is immaterial whether the illegal act is the ultimate 
object of such agreement, or is merely incidental to that object.   
COMMENTS   (i) The prosecution is not required to prove that 
perpetrators agreed to do or cause to be done the illegal act; Mohammad 
Usman Mohammad Hussain Maniyar v. State of Maharashtra, AIR 1981 SC 
162: (1981) SC Cr 381: (1981) Cr LJ 597.   
(ii) The evidence as to transmission of thoughts sharing the unlawful 
design may be sufficient; Kehar Singh v. State (Delhi Admn.), (1989) Cr 
LJ 1: AIR 1988 SC 1883. 

25. There appears to be no evidence on record to prove that all the three 
accused persons had agreed to forge the Ext.6. However, it is necessary 
to make a reference of the opinion made by Hon’ble Supreme Court in the 
case of Mohammad Usman Mohammad Hussain Maniyar v. State 
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of Maharashtra, AIR 1981 SC 162 wherein it has held that for proving 
the charge of criminal conspiracy the prosecution is not required to prove 
that perpetrators agreed to do or cause to be done the illegal act. But I 
do find that there is a unanimity amongst all the three accused persons in 
their statements made u/s 313 of Cr.P.C before the Court to the extent 
that the deed (Ext.6) was mutual and that the complainant had put his 
signature on Ext.6 in their presence. However, when it came to adducing 
evidence, the sole evidence of DW-1 and absence of any evidence from 
other two accused persons despite being the signatories and parties to 
the Ext.6, evidently proves the existence of a common design of the 
accused persons to avoid any inconsistency in their individual depositions 
before the Court. In the case of Kehar Singh v. State (Delhi Admn.), 
(1989) Cr LJ 1: AIR 1988 SC 1883Hon’ble Supreme Court has held 
that the evidence as to transmission of thoughts sharing the unlawful 
design may be sufficient in proving the guilt of criminal conspiracy.

26. So considering all the above made discussions it is appears to me that the 
complainant has been able to discharge his burden to show that the 
accused named abovein furtherance of common intention agreed to forge 
a deed and on 13-11-03 at Guwahati forged a registered deed intending 
that it would be used for the purpose of cheating. Hence the accused 
Kabin Saud, Umesh Singh and PilpilikaLangthasa are involved with the 
offences u/s 468/34 r.w. section 120 (B) of IPC.  

27. Hence in my considered view I hold the opinion that the accused persons 
Kabin Saud, Umesh Singh and PilpilikaLangthasa are guilty of offences u/s 
468/34 r.w. sec 120(B) of IPC.

28. I have heard the convict. Now section 4(1) of The Probation of Offenders 
Act, 1958 says- When any person is found guilty of having committed an 
offence not punishable with death or imprisonment for life and the Court 
by which the person is found guilty is of opinion that, having regard to 
the circumstances of the case including the nature of the offence and the 
character of the offender, it is expedient to release him on probation of 
good conduct, then, notwithstanding anything contained in any other law 
for the time being in force, the court may, instead of sentencing him at 
once to any punishment that he be released on his entering into a bond, 
with or  without  sureties,  to  appear  and receive sentence when called 
upon during such period, not exceeding three years, as the Court may 
direct, and in the meantime to keep the piece and be of good behavior. In 
this  case  at  hand  considering  the  circumstances  of  the  case  and  the 
nature of the offence I am not inclined to  extend the benefit  of the 
aforesaid  Act  to  the convict  as  the offences of  the  case involved the 
forgery of documents.

29. Hence the convicts Kabin Saud, Umesh Saud and PilpilikaLangthasaeach 
are sentenced to undergo simple imprisonment for a term of two years 
and to pay a fine of Rs. 2000/- only each for the offence u/s 468/34 of 
IPC  and  also  to  undergo   simple  imprisonment  of  3  months  for  the 
offence  120  (B)  of  IPC.  It  is  further  directed  that  the  Convicts  shall 
undergo  simple  imprisonment  of  two  months  in  default  of  fine.  The 
sentence of imprisonment shall run concurrently.

30. Furnish a free copy of the judgment to the convicts immediately.
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31. Accordingly the case is disposed of on contest under the following order.

ORDER

In view of the evidence of the witness, the material available with 
the case record and the argument put forwarded by the Learned advocate 
for the complainant and the learned advocate for the accused person I 
am of the opinion that the complainant has been able to establish the 
case  against  the  accused  persons  Kabin  Saud,  Umesh  Singh  and 
PilpilikaLangthasa  as  alleged  beyond  all  reasonable  doubt.  Hence  the 
accused Kabin Saud, Umesh Singh and PilpilikaLangthasa are convicted 
u/s 468/34 of IPC r.w. section 120(B) of IPC and each are sentenced to 
undergo simple imprisonment for a term of two (2) yearsand to pay a fine 
of Rs. 2000/- only each for the offence u/s 468/34 of IPC and also to 
undergo simple imprisonment of 3 months for the offence 120 (B) of IPC. 
It is further directed that the Convicts shall undergo simple imprisonment 
of two months in default of fine. The sentence of imprisonment shall run 
concurrently.   Furnish  a  free  copy  of  the  judgment  to  the  convicts 
immediately. The case is disposed of on contest accordingly. 

Given under my hand and seal on this 15 th day of September 2017 at 
Guwahati.

Dictated and corrected by me,

Nayanjyoti Choudhury                   Nayanjyoti Choudhury 

     Judicial Magistrate First Class                   Judicial Magistrate First Class

      Kamrup (M)                                         Kamrup (M)
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APPENDIX

(A) Complainant Exhibits  :

                Ext. 1- Deed of Partnership

                Ext. 2- Slip

                Ext. 3- Letter

                Ext. 4- Ticket

       Ext. 5- Bills

                Ext. 6- Deed

                Ext. 7- Opinions

                Ext.8- Reasons

(B) Defence  Exhibits  :

Ext. A- A 8- Petitions 

Ext. B- Complainant’ Handwriting

Ext. C- Vouchers

Ext. D- Complainant’s document

Ext. E- Document

Ext. F- Complainant’s handwriting

Ext. G- Receipt

Ext. H- Specimen Thumb Impression

Ext. I- Document

Ext. J- Fingerprint search slip

Ext. K 1 to K 8- Signatures

Ext. L 1 to L 3- Thumb Impressions

Ext. M- RTI form

Ext. N, O- Postal receipts

Ext. P- Reply
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Ext. Q- Envelope

Ext. R- IPO

(C) Witnesses Exhibits  :

Nil 

(D) Complainant Witness  :

               PW1- RaktimavaSwamy

PW 2- Birat Kumar Choudhury

PW 3- Haresh Ch. Uzir

(E) Defence Witness  :

          DW 1- Umesh Singh

(F) Court Witness  :

 Nil
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