
FORM NO. (J) 2
HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

DISTRICT: KAMRUP (M)

In the First   Appellate   Court of the   CIVIL JUDGE No. 2   at Kamrup (M), Guwahati  

PRESENT: - A. J. BORAH, A.J.S.
Civil Judge No. 2,
Kamrup (M),
Guwahati.

Saturday, the 16th day of September, 2017

Title Appeal 78 of 2012

Asha Devi Jain,
w/o Bhag Chand Jain, 
r/o Shop No. 31, New Market
S. S. Road, Fancy Bazar,
Guwahati – 1. ………… Appellant

-versus-

Sanjay Sanganeria,
s/o Late Mangtu Ram Sanganeria,
r/o Shiv Market, 
Fancy Bazar,
Guwahati – 1. ………… Respondent

This suit coming on for final hearing on 17-08-17 in the presence of –

Mr. A. Sattar and Mr. R. P. Gupta, Learned Advocates for the Appellant; and 

Mr. R. Bordoloi, Learned counsel for the Respondent.

AND having stood for consideration to this day, the Court delivered the following 

judgment.

J U D G M E N T

1. This first appeal arose out of the judgment and decree dated 28-04-2012 passed 

by the learned Munsiff No. 1, Kamrup, Guwahati in T.S. 695/06 whereby the learned 

trial Court decreed the suit with costs whereby the appellant/defendant was made liable 

to be evicted from the suit premises and to pay arrear rent.

2. Upon  admission  of  the  appeal  for  hearing,  the  notices  were  issued  to  the 

respondent/plaintiff and the original case record of Title Suit 695/2006 was called for 

and received. The respondent/plaintiff contested the first appeal.

3. I have courteously heard the learned counsels for both the sides.
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4. Be it mentioned herein that the suit was filed by respondent’s father Mangturam 

Sanganeria but he died during the pendency of the suit and was substituted by the 

present respondent.

5. Before adventuring ahead to decide this appeal, the strife between the parties, 

leading to this appeal, needs to be set out, which is as under.

6. The respondent, as plaintiff, filed the suit against the defendant (the appellant). 

The respondent/plaintiff is the landlord of a shop bearing no. 31 situated on the ground 

floor in New Market, Fancy Bazar (more so described in the Schedule to the plaint and 

hereinafter  referred  to  as  ‘the  tenanted  premises’).  The  said  shop  was  let  out  to 

appellant/defendant  for  a  monthly  rent  of  `2001/-.  Respondent/plaintiff  alleged  that 

since February, 2003, appellant/plaintiff defaulted in payment of rent for which she is 

liable to be evicted from thereon. Respondent/plaintiff further contended that there was 

a vacant space towards he eastern side of the tenanted premise touching the S. S.  

Road, which the appellant/defendant let out to three persons (defendant no.2, 3, 4)  

who ran their business of selling shoes, garments, etc. Respondent/plaintiff contended 

that he owns the vacant space and the appellant/defendant has violated the terms and 

conditions  of  the  tenancy  by  sub-letting  the  vacant  space  to  three  persons.  The 

respondent/plaintiff sought to evict the appellant/defendant from the tenanted premise 

and to recover arrear rent from her.

7. The suit proceeded  exparte  against defendant no.1 with liberty to take part in 

hearing. The appellant as defendant attempt to file her written-statement was rejected 

vide order dated 26-03-2008. 

8. Upon the pleadings, learned Trial Court framed the following Issues.

(1) Whether there is a cause of action for the suit?

(2) Whether the defendant no. 1 is a defaulter with respect to the suit 

premise?

(3) Whether the plaintiff requires the suit premise bonafide?

(4) Whether the defendant no.1 has violated the tenancy condition by 

sub-letting the left out vacant space on the eastern side of the suit 

premise?

(5) Whether the plaintiff is entitled to relief prayer for?

9. During trial, plaintiff led oral and documentary evidence. After hearing both the 

sides,  learned Trial  Court  passed judgment  and decree dated 28-04-2012,  which is 

impugned in this appeal with the following, amongst other, grounds. 
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1. That the impugned judgment and decree is bad in law as it has been  

passed with wrong interpretation of evidence. 

2. That the defendant no. 1 field her written-statement on 02-07-05 but it  

was not accepted in an arbitrary and illegal manner on the ground that it  

as not filed within 90 days and the delay in filing written-statement has  

to be re-examined by this Appellate Court to find out the truth.

3. That there was no cause of action against the defendant no. 1 in as  

much as that  she was never a defaulter  and she was not  given any  

opportunity to call for the treasury challans regularly deposited in the NJ  

Cases filed by the appellant/defendant. 

4. That the appellant was not given a chance to cross-examine the P.W.1  

and the decree is based on unreasonable and irrelevant points and the  

validity and legality of which may be examined. 

5. That the appellant was not given an opportunity to lead evidence in her  

defense causing great injustice to her.

6. That the deceased plaintiff was substituted by the son of the deceased’s  

daughter and that being the position, the entire suit is based on some  

falsehood and required retrial of the matter by setting aside the decree. 

7. That  Mangturam  Sangeneria  let  out  the  tenanted  premise  to  Motilal  

Sarawgi, father-in-law of appellant in 1969 and after the latter’s death,  

his two sons, namely, Bhag Chand Jain (appellant’s husband) and Amar 

Chand Jain continued to run the shop from the tenanted premise. On  

March,  1989,  when  the  respondent  demanded  exorbitant  rent,  the  

appellant refused and started depositing the rent in Court till  January,  

1991. Appellant paid her rent in Court from April, 2002 to January, 2003  

but this factual position was not stated by the respondent for which the  

decree is liable to be reversed.

8. That the learned Trial  Court rejected the appellant’s petition to cross-

examine the P.W.1 as well as to lead evidence and thus, deprived the  

appellant from taking part in the suit proceedings

9. That the Issue No. 2, 3 and 5 have been wrongly decided against the  

appellant and thereby, the learned Trial Court has committed gross error  

of law and as such, the impugned judgment and decree is perverse and  

liable to be set aside while the respondent has wilfully kept the Court in  

darkness regarding deposit of monthly rent in Court by appellant.
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10. I have meticulously perused the case-record of T.S.695/2006.

11. At the onset, learned counsel for the appellant would thrust his argument only 

on two aspects. The learned Trial  Court failed to assess the reasons as to why the  

written-statement of the appellant/defendant was not accepted and that she was not 

allowed to participate in the suit proceeding. 

12. Learned counsel  for the respondent/defendant would submit  while relying on 

judicial pronouncements as reported in (2006) 3 GLR 381 Ashutoshini Bhattacharjee 

vs. Tapan Kumar Das,  (1997) 3 GLR 7  On the death of Shefali Roy Choudhury Her  

Heirs Shyamal Roy Choudhury & Others vs. Bibekananda Roy and (2009) 4 GLR 683 

Himangshu Paul vs. On the death of Pabitra Mohan Das His LRs Promita Das & Another  

that the learned Trial Court rightly passed the impugned judgment and decree as it is 

the tenant who can claim protection from eviction only in case rent is paid or deposited 

in accordance with the provisions of Section 5 of the Assam Urban Areas Rent Control 

Act, 1972.

13. The following point for determination is devised for a just adjudication.

POINT FOR DETERMINATION

1. Whether  the  impugned  judgment  and  decree  passed  by  the 

learned  Trial  Court  is  just  and  proper  and  needs  interference  in  this 

appeal?

DISCUSSION, DECISION   AND   REASONS THEREFOR  

14. Let me discuss the grounds taken in the memorandum of appeal along-with the 

relevant issues decided by the learned lower Trial Court for the sake of convenience.

POINT NO. 1 

15. As far as Issue No. 1 in T.S.695/06 is concerned, the learned trial Court had held 

that the suit has a cause of action and rightly so because the respondent/plaintiff had 

specifically pleaded that the defendant no. 1 is a defaulter allegedly in respect of the 

tenanted premise and further there is nothing on record to suggest as to how the suit 

has  no  cause  of  action  as  it  is  nothing  but  a  bundle  of  material  fact,  which  the 

respondent/plaintiff has to allege and prove in order to succeed in the case; hence, it is  

held that the suit has a definite cause of action. The learned trial Court had rightly held  

that the suit has a cause of action.

16. As regards to Issue No. 2, which is the crux of the matter in T.S.695/06, I have 

briefly  narrated  the  pleadings  of  both  the  parties  and  it  is  seen  that  the 
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respondent/plaintiff had claimed that the appellant/defendant is his tenant in respect of 

the tenanted premise, but she is a defaulter in payment of rent since February, 2003. 

There is no pleading of the appellant/defendant.

17. I have given my anxious consideration to the evidence-on-record in T.S.695/06. 

The stand of appellant/defendant, as taken in memo of appeal, is that she has been 

depositing  rent  in  the Court  since April,  2003 as  the respondent/plaintiff  refused to 

accept the rent in the first week of May, 2003. Appellant/defendant’s stand is that she 

was neither allowed to cross-examine the P.W.1 nor to adduce evidence. 

18. No doubt, Section 105 Cr.P.C. envisages that the appellant is at liberty to set 

forth a ground of objection in the memo of appeal any error, defect or irregularity in any 

order passed in suit before final judgment and decree, if it affects ultimate judgment 

and decree, its correctness can be questioned in appeal against decree otherwise not.

19. A bare perusal of the lower-case-record would reveal that vide order date 07-05-

2010, the defendant no. 1 was allowed to cross-examine the P.W.1 before 2 PM, but 

she did not avail  of the said opportunity and the said order attained finality  as the 

appellant/defendant never challenged it afterwards. That apart, the order dated 23-03-

2012 would also reveal that the appellant/defendant was refused to lead evidence as 

the learned Trial Court did not find any justifiable grounds as to why she could not  

adduce  evidence  earlier.  In  fact,  the  appellant/defendant  could  not  have  lead  any 

evidence as she had no pleading as she failed to file written-statement and the suit 

proceeded  exparte  against her and an attempt to vacate the said  exparte  order also 

failed vide order dated 26-03-2008. As far as the question of cross-examining the P.W.1 

is concerned, the learned Trial Court allowed the appellant/defendant no.1 to cross-

examine the P.W.1, so reveals orders dated 30-11-09, 21-02-2000, 23-02-2010, 26-03-

2010 and 07-05-2010 but she squandered all her opportunities. Thus, it can be safely 

concluded  that  the  appellant/defendant  has  failed  to  show as  to  how and  in  what 

manner, the orders dated 07-05-2010 and 23-03-2012 suffered from any error, defect of 

irregularity. 

20. Coming  to  the  evidence-on-record,  P.W.1  Sanjay  Kumar’s  evidence  remain 

unrebutted  as  his  statement  of  fact  as  regards  to  the  appellant/defendant  being  a 

defaulter in payment of rent since February, 2003. 

21. Section 5(4) of the Assam Urban Areas Rent Control Act, 1972 mandates that it 

is the duty of the tenant to prove to the satisfaction of the Court that he had either paid 

the rent to the landlord when the rent became due or that he had deposited the same in  

Court on the landlord’s refusal to receive the same. The burden is always on the tenant 
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to pay the monthly rent to the landlord on the date when it fell due and the tenant can  

claim protection from eviction only in case the rent is paid or deposited in accordance 

with the provisions of Section 5 of the said Act.

22. As the appellant/defendant’s written-statement was not accepted and she did 

not cross-examined the P.W.1, it can be inferred that the appellant did not paid the rent 

of the tenanted premise to the land when it fell due or upon the refusal of the landlord  

to accept it, she deposited it in the Court.

23. For the foregoing rationale, I am of considered opinion that the learned Trial 

Court  has  rightly  arrived  at  the  conclusion  in  respect  of  Issue  No.  2  that  the 

appellant/defendant is a defaulter in respect of the tenanted premise. I affirm the said 

finding.

24. Coming to Issue No. 3, the respondent/plaintiff has pleaded and led evidence 

that he needs the suit premise for his bonafide requirement being the expansion of the 

business of his son. The respondent/plaintiff was not cross-examined on the said aspect.

25. Our Hon’ble Supreme Court in  Mehmooda Gulshan vs. Javaid Hussain Mungloo 

as reported in  (2017) 5 SCC 683  has held that “the question is whether there is a 

reasonable requirement by the landlord of the premises. This would depend on whether 

the landlord has been able to establish a genuine element of need for the premises. 

What is a genuine need would depend on the facts and circumstances of each case.  

Merely because the landlord has not examined the member of the family who intends to 

do  business  in  the  premises,  he  cannot  be  non-suited  in  case  he  has  otherwise 

established a genuine need. The need is a matter of appreciation of evidence, and once 

there is no perversity in the appreciation of evidence on the need, the said finding of 

fact cannot be reopened”.

26. Section 5(1)(c) of the Assam Urban Areas Rent Control Act envisages that if the 

landlord can show any cause, which may be deemed satisfactory by the Court,  the 

landlord can get recovery of possession of the tenanted premises.

27. In the present case, Mangturam Sanganeria died during the pendency of the 

suit.  He  needed  the  tenanted  premise  for  his  son’s  expansion  of  business.  P.W.1 

reiterated his father’s pleading. There is nothing to doubt the P.W.1’s intention. It is for 

the landlord to decide as to the best use the tenanted premise should be put to.  There 

is  nothing  wrong  on  the  part  of  a  landlord  in  making  plans  for  a  better  living  by 

expansion of business of  his  son. Having regard to the background of  the son, the 

respondent/plaintiff is able to establish that expansion of the business was the available 

option and the tenanted premise was the only space available. 
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28. Thus,  the requirement  of the respondent/plaintiff  can be termed as genuine, 

honest and sincere. Having held so, I find the learned Trial Court rightly arrived at to the 

conclusion that the tenanted premise is  bonafide required by the respondent/plaintiff. 

Issue No. 3 was also correctly decided and I affirm the same.

29. That  leaves  us  with  the  Issue  No.  4.  It  relates  to  violation  of  terms  and 

conditions of tenancy agreement by appellant/defendant by sub-letting the vacant space 

on the eastern side of the tenanted premise.

30. P.W.1’s  evidence  in  cross-examination  shows  that  in  front  of  the  tenanted 

premise, there is a footpath belonging to GMC and that the said footpath lies on the 

eastern side. P.W.1 further stated that on the eastern side, 0.39 cents land is left over  

space meant for common passage. It is, thus, clear that there is a small piece of land 

left vacant as well as a footpath on the eastern side of the tenanted premise, which 

footpath belongs to the GMC. If the defendant no.2, 3 and 4 occupy the footpath to run 

their stalls, can it be held that they are sub-tenants of appellant/defendant. It is more so 

reinforced by he P.W.1 who further admitted in his cross-examination that he has not 

leased out the left over space to defendant no. 1 and that he has no documents to show 

that  defendant  no.  2  to  4  are  paying  rent  to  the  appellant/defendant.  Rather,  the 

evidence of D.W.1 reveals that his father along with the fathers of defendant no.2, 3 

were allowed by respondent/plaintiff’s father to occupy and conduct business from the 

vacant space prior to the construction of the building and for the said purpose, they 

were charged `100/- per month as service charge.

31. The finding of the learned Trial Court in as much as that the plaintiff has no right 

over the vacant space, which is actually the foot-path and that the defendant no. 2 to 4  

are not the sub-tenants of appellant/defendant cannot be faulted with. The Issue No. 4,  

too, was correctly decided and I affirm it.

32. Coming to Issue No. 5, it is pellucid from the pleadings and evidence-on-record 

as well as from the foregoing discussion and findings that the respondent/plaintiff is 

entitled to the decree and relief as prayed for except the relief of Issue No. 4. Situated 

thus, it can be safely inferred that the learned Trial Court has rightly arrived at the 

conclusion in respect of Issue No. 5.

33. In  view  of  the  discussions  made  above  and  the  decisions  reached in  the 

foregoing paragraphs wherein it is held that the appellant/defendant is the tenant in 

respect of the tenanted premise, he has defaulted in payment of monthly rent since 

February, 2003 and as the said premise is bonafide required by respondent/plaintiff, it is 

held  that  the  respondent/plaintiff  is  entitled  to  the  relief  of  eviction  of  the 
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appellant/defendant from the tenanted premise as described in Schedule of the plaint 

and the respondent/plaintiff is also entitled to arrear rent. Situated thus, it is held that 

the learned trial Court had rightly decided all the Issues and rightly held that the plaintiff 

is entitled to the reliefs as stated in the impugned judgment.

34.  Therefore,  the impugned  judgment  and decree passed by the learned Trial 

Court is just and proper and needs no interference in this appeal.

35. The point for determination is answered in the negative.

O R D E R

36. In view of the above discussions, the impugned judgment and decree dated 28-

04-2012 passed by the then learned Munsiff No.1, Kamrup, Guwahati in T.S. 695/06 is 

hereby affirmed. 

37. The appeal is dismissed on contest with costs. 

38. Prepare a decree accordingly.

39. Send back the LCR along with a copy of this judgment forthwith to the learned 

Trial Court.

GIVEN under my hand and seal of this Court on this 16th day of September, 2017 

at Kamrup (M), Guwahati.

(A. J. BORAH)
 Civil Judge No. 2
 Kamrup (M),
 Guwahati.
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