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IN THE COURT OF JUDICIAL MAGISTRATE 1ST CLASS AT Kamrup(M).

Present: ARPITA KAR, A.J.S.

              

                                       G.R.NO.3408/11

                                    U/S 417 I.P.C.

 

     STATE OF ASSAM

            Vs

1. Sri Dipak Sarmah

..............Accused Person.

Advocate Appeared:-

           

      For Prosecution: Smti. S. Yasmin, Learned A.P.P.

      For Defence: Sri G.Sarma, Sri B. Barman.

Charge Framed on: 30.04.2013, 16.08.2017.

Evidence recorded on: 03.10.2013, 06.03.2014, 30.05.2015, 04.08.2015, 

15.12.2015, 01.08.2017.

Arguments heard on: 12.09.2017

Judgment delivered on: 22.09.2017
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J U D G M E N T

1. Prosecution story in brief is that the accused had a relationship 

with the informant, “X” (name withheld, hereinafter known as prosecutrix) 

and the accused often used to visit the rented premise of the informant. 

The accused promised to marry prosecutrix and by inducing her so, he had 

sexual intercourse with the informant (prosecutrix) for which she became 

pregnant. When the matter of her pregnancy was informed to the accused, 

he denied to marry the informant. 

2. On receipt of the F.I.R. Chandmari P.S. case No. 186/11 was 

registered  and  investigated  into.  During  Investigation  no  seizures 

were made by the police. On completion of the investigation the I.O. 

has submitted the Charge sheet U/S 493 I.P.C. against the accused 

Sri Dipak Sarmah. 

3. The  defence  Story  is  of  total  denial.  On  his  appearance 

before the Court copies of relevant documents were furnished to the 

accused as per sec 207 Cr.P.C. Upon hearing both sides and after 

perusal of C.D. grounds for proceeding U/S 417 were found against 

the accused   Sri Dipak Sarmah  and accordingly charges under the 

said  sections  were  framed  against  him.  The  particulars  of  the 

offences U/S 417 I.P.C. were read over and explained to the accused 

to which he pleaded not guilty and claimed to be tried. 

4. During trail prosecution side examined 8 P.W.s. The statement of 

the accused is recorded u/s 313 Cr.P.C. He denied adducing D.W.s.

5.  I heard  arguments  for  both  sides  and  also  perused  the  case 

record. 

6. POINTS FOR DETERMINATION:-  
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A. Whether the accused on or about November,2011 and on several 

dates prior to that at Silpukhuri under Chandmari P.S. under Kamrup(M) 

Dist. Cheated the prosecutrix by inducing her to have sexual intercourse 

with him on the false promise of marriage and intentionally induced her to 

do so, which caused harm in her body, mind and reputation?

DISCUSSION, DECISION AND REASONS THEREOF:-

7. Before  discussing  the  evidence  on  record,  it  is  pertinent  to 

mention here that in this case the charge sheet was filed only U/S 493 

I.P.C.  which is  a  non-cognizable  offence.  So the question that  arises  is 

whether  the case will  be  maintainable  or  not  as  the police  has filed  a 

charge sheet under a non-cognizable offence. 

8. In H.N. Rishbud vs. State of Delhi;  AIR 1955 SC 196,  the 

Hon’ble Supreme Court observed :-

A  defect  or  illegality  in  investigation,  however  serious,  has  no  direct  

bearing on the competence or the procedure relating to cognizance or  

trial.  No  doubt  a  police  report  which  results  from  an  investigation  is  

provided in Section 190, Cr.P.C. as the material on which cognizance is  

taken. But it cannot be maintained that a valid and legal police report is  

the foundation of the jurisdiction of the Court to take cognizance.

While no doubt, in one sense, Clauses (a), (b) and (c) of Section 190(1)  

are conditions requisite for taking of cognizance, it is not possible to say  

that cognizance on an invalid police report is prohibited and is therefore a  

nullity. Such an invalid report may still fall either under Clause (a) or (b) of  

Section 190(1), (whether it is the one or the other we need not pause to  

consider) and in any case cognizance so taken is only in the nature of  

error in a proceeding antecedent to the trial.
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If, therefore, cognizance is in fact taken, on a police report vitiated by the  

breach of a mandatory provision relating to investigation, there can be no  

doubt  that  the result  of  the trial  which follows it  cannot  be set  aside  

unless the illegality in the investigation can be shown to have brought  

about a miscarriage of justice.

9. The  aforesaid  proposition  Law  makes  it  very  clear  that  even  if 

investigation was invalid for want of order of the Magistrate under 

Section  155(2)  of  Cr.P.C,  the  police  report  based  upon  such  an 

investigation is not nullified and does not become non est merely 

on account of this procedural lapse in the investigation and it  is 

very much permissible for the Court to take cognizance even of a 

non-cognizable  offence  on  the  basis  of  the  materials  collected 

during such an investigation, unless some prejudice is  shown to 

have been caused to the accused for want of requisite order under 

Section 155(2) of Cr.P.C.

10. In the instant case after filing of the charge sheet U/S493 I.P.C. 

Cognizance of the offence was taken and after the appearance of 

the accused charges were also framed against the accused after 

hearing  both  sides.  As  the  accused  neither  challenged  the 

maintainability of the case nor has he shown that any prejudiced is 

caused to the accused, hence in view of the aforesaid proposition of 

Law, it is held that no miscarriage of justice or prejudice is caused 

in  this  case  for  filing  of  the  charge  sheet  in  a  non-cognizable 

offence and hence the case is maintainable. 

11. The charges in this case was framed by my learned predecessor. 

However while preparing the S.D. it came to my notice that although in this 
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case the charges were framed U.S417 I.P.C. vide order dated 30.04.2013 

and the signature of the accused was also obtained on the charge form but 

while explaining the charge to him, it was mentioned in the order sheet 

that the charges were framed U/S 493 I.P.C. and the charges under sec 

493 I.P.C. were read over and explained to him. As such the parties were 

re-heard on point of charge. After hearing both sides and after perusing 

the C.R.  and C.D.,  upon finding  grounds  for  proceeding  U/S  417 I.P.C. 

against  the accused,  the charges under section 417 I.P.C.  were framed 

against  the  accused  vide  order  dated  16.08.2017.  The  charges  under 

section 417 I.P.C. were read over and explained to the accused to which he 

pleaded not guilty and claimed to be tried. The learned Counsels for both 

sides were asked if they want to re-examine or further cross-examine any 

of  the  P.W.S  to  which  the  learned  counsels  for  both  sides  replied  in 

negative.

12. Now let us discuss the evidence on record. The informant of this 

case (Prosecutrix) deposed as P.W.1. She deposed that the accused Deepak 

Sarmah  used  to  reside  near  her  house  and  they  were  having  a  love 

relationship.  The  accused  promised  to  marry  her  and  had  physical 

relationship with her upon such promise to marry her, as a result of which 

she became pregnant. But thereafter when she asked the accused to marry 

her, he denied marrying her for which she lodged the case. The F.I.R. is 

exhibited  as  Exbt-1  wherein  Exbt-1(1),  1(2),  1(3)  are  her  signatures. 

Although the accused did not marry her, but she gave birth to the child. 

           In her cross-examination she deposed that there was a love 

relationship between them and not the relationship of husband and wife. 

She deposed that she used to stay on rent in the house of Anarupa Sarma 

and she did not stay there as a maid. She deposed that the accused and 

she were in a love relationship since 2010 and as a result  of their love 

relationship, her child was born. She stated that she did not inform the 

matter to her brother or her land lady. She denied the suggestion that the 

accused never made any promise to marry her. She stated that she does 

not know if it was written in the F.I.R. that she stayed as a maid in the 
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house of Anarupa Sarma. She denied the suggestion that she signed the 

F.I.R. without reading it  and that she has filed a false case against the 

accused.

13. P.W.2, Sri Jayanta Nath who is the brother-in-law of the informant 

deposed that the accused and the informant are known to him. As 

he was the brother-in-law of the informant hence he often used to 

visit  her house and whenever he used to visit  the house of the 

informant,  he  often  used  to  see  the  accused  there.  On  being 

suspicious he informed the matter to the brother of the informant. 

He deposed that the behaviour of the accused was not proper and 

he had once warned the accused. After some days the accused 

stopped coming to the house of the informant. The informant then 

became pregnant and on being asked the informant informed him 

that she was carrying the child of the accused Deepak Sarma. Ultra 

sound  was  done  and  its  report  showed that  the  informant  was 

pregnant. The brother of the informant then informed the matter to 

the accused. The accused then called him and told him that he is 

ready to pay any amount on condition that the informant abort her 

child. From such phone call by the accused he became confirmed 

that the accused has committed the offence.

            In his cross-examination he deposed that he had seen both the 

informant and the accused involved in  bad activities  and informed the 

matter to the brother of the informant. He admitted that he has not seen 

any pregnancy report in the Court on that day. He denied the fact that he 

has deposed in favour of the informant as she is his relative and that the 

accused has not committed any offence as alleged.

 

14. P.W.3,  Sri  Upen Ch.  Sharma deposed that  the  accused  and the 

informant are known to him. He was apprised by the brother of the 

informant that the accused made the informant pregnant upon the 
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false promise to marry her. The matter was informed to the uncle of 

the accused, who told them that if the informant aborts her child 

then only the accused will  marry her. He deposed that on being 

asked the informant also told him that the accused induced her 

upon false promise of marriage and made her pregnant.

             In his Cross-examination he deposed that he was not aware 

about the love relationship between the parties but was aware about the 

factum of pregnancy of the informant.

15.  P.W.4,  Satya Narayan Kalita  deposed that  the accused and the 

informant are known to him. He deposed that he used to work 

together with the brother of prosecutrix. Sometimes he used to see 

the  accused  in  the  house  of  prosecutrix.  One  day  he  saw  the 

accused  and  prosecutrix  in  objectionable  position  and  then  he 

informed about the said matter to the brother of  the informant, 

Diganta  Sarma,  who  is  now  no  more  in  this  world.  Prosecutrix 

became pregnant and was carrying the child of the accused. When 

the matter was informed to the accused he asked prosecutrix to 

abort the child but she denied to abort the child. The accused fled 

away without marrying the informant (prosecutrix)  but she gave 

birth to the child.

    In his cross-examination he deposed that the brother of the 

informant  was  his  friend  and  there  was  a  love  relationship  between 

prosecutrix and the accused but there was no any relationship of husband 

and wife between them. He admitted that if there would not have been 

any love relationship between the accused and  prosecutrix, then the child 

would not have born. He deposed that Bipul Sarma did not tell him that 

the accused promised to marry  prosecutrix.



                               G.R.Case No.3408/11
Page 8 of 23

                                        

16.  P.W.5,  Smti.  Dolly  Sarma  deposed  that  the  accused  and  the 

informant  are  known  to  her.  The  informant  is  her  sister.  She 

deposed that  she stays  near the house of   prosecutrix  and she 

often visits the house of  prosecutrix. One day in the year of 2010, 

she saw the accused in the room of  prosecutrix and none except 

prosecutrix was there in the house at that time. On being asked the 

accused told her that he is in love with  prosecutrix and hence he 

came there.  Prosecutrix also informed her that she also loved the 

accused,  Dipak  Sarma and  the  accused  told  her  that  he  would 

marry  her.  After  about  2  months  of  the  said  day,   prosecutrix 

informed her that  prosecutrix has conceived. Thereafter she along 

with her husband Jayanta Sarma, Diganta Sarma, Bipul Sarma went 

to the house of the accused but the accused told them that at first 

prosecutrix  will  have  to  abort  the  child  and there  after  only  he 

would  talk  about  their  marriage.  He  also  threatened  to  kill 

prosecutrix if she does not aborts the child. The accused denied 

marrying  prosecutrix and fled away for which the instant case was 

lodged by her sister.

      In her cross-examination she stated that they have not lodged 

any case when the accused threatened them. She deposed that her sister 

used to stay in the house of Anarupa Sarma and she used to look after the 

house hold chores of  Anarupa Sarma. Anarupa Sarma was in her own 

house which is in the same campus with  prosecutrix, when she saw the 

accused and  prosecutrix  together.  The case was filed as  the accused 

denied marrying  prosecutrix. She deposed that she has heard herself that 

the accused promised to marry  prosecutrix. She denied the suggestion 

that the accused never promised to marry  prosecutrix and that she has 

deposed falsely.
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17.   P.W.6, Dr. Monalisha Choudhury deposed that on 06.08.2011, she 

received a parcel from the director of D.F.S. and the said parcel 

contained  3  exhibits  enclosed  with  cloth  cover  thermoflask 

containing  ice,  which  was  sealed  with  impression  seal 

corresponding  with  seal  impression  forwarded.  The  forwarding 

report of their director is produced and exhibited as Exbt-2 wherein 

she has identified the signature of their director and the same is 

exhibited as Exbt-2(1). The articles sent to her contained Sealed 

EDTA vial containing liquid blood  (2 ml approx.) of  prosecutrix, 

Junmoni Sarma and Dipak Sarma collected by the doctor of M.M.C. 

and the same were marked as Exbt No. DNA 324/11,  Exbt No. 

DNA/325/11 and Exbt No DNA 326/11 respectively. After analysing 

the same by using scientific method, she observed that one of the 

maternal allele of the amplified loci of exhibit No DNA 325/11(Child) 

matched with  one of  the  respective  allele  in  the DNA profile  of 

Exhibit No. DNA 324/11 (mother). The non-maternal allele of Exbt 

No.  325/11(Child)  was  matching  with  the  DNA  profile  of  Exbt 

No.DNA  326/11(alleged  father).  Therefore  the  Exbt-326/11  is 

biological  father  of  325/11  (Child).  The  report  given  by  her  is 

produced  and  exhibited  as  Exbt-3  wherein  Exbt-3(1)  is  her 

signature. 

               In her cross-examination she deposed that the she has not 

seen the exhibits marked as DNA 324/11,325/11 and 326/11 in Court on 

that day. She stated that she does not know the name of the doctor taking 

the blood samples and she also does not know who put the signatures on 

the consent letter while taking the blood samples. She stated that there is 

no relationship between the age of  the person and his  DNA test.  She 

admitted that she did not put any continuation mark on Exbt-3 of Exbt-

3(1) and that no date is mentioned on Exbt-3. He denied the suggestion 

that Dipak Sarma is not the biological father of the child. 
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18.  P.W.7, Dr. Anurupa Choudhury deposed that on 26.04.2011, she 

was a P.G.trainee in the dept. of Forensic medicine at G.M.C.H. and 

on that day she examined  prosecutrix with ref. to Chandmari P.S. 

case No.  186/11 U/S 493 I.P.C.  After  examining her she opined 

that:

i)  There was no evidence of recent sexual intercourse detected on her 

person. 

ii)  She  was  pregnant  at  the  time  of  examination  and duration  of  her 

pregnancy was 29 weeks.

iii) Her age was above 25 years.

  The medical report is exhibited as Exbt-4 wherein Exbt-4(1), 4(2) and 

4(3) are his signatures.

    In  her  cross-examination she deposed that Exbt-4(4)  is  the 

declaration made by  prosecutrix and she recorded the same. From her 

declaration it is clear that she was in love with the accused and had sexual 

intercourse with the accused which implies that she was also a consenting 

party.

19.  P.W.8, Dr. Chitralekha Das deposed deposed that she collected the 

blood  samples  of  Sri  Dipak  Sarma,  24  Yrs  for  D.N.A.  test  on 

01.08.2011 when she was on duty at M.M.C.H. hospital as SDM & 

HO. She also collected the blood samples of Miss Junmoni Sarma, 

age 1 month for  D.N.A.  test  on 01.08.2011. The blood samples 

were taken by police and was sent  for the test.

     In her cross-examination she deposed that she has not seen the 

report submitted by her in Court and as such she was deposing without a 

report.  She  denied  the  suggestion  that  as  no  blood  samples  were 

collected, hence she have not seen any report.
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20. P.W.9, Sri Hareswar Rabha deposed that  prosecutrix lodged a F.I.R. 

informing  that  Dipak  Sarma had  sexual  intercourse  with  her  by 

promising  to  marry  her.  Later  she  became  pregnant  and  Dipak 

Sarma denied married her. He was given the charge to investigate 

the case by the O/C after registration of the F.I.R. The informant 

was taken to G.M.C.H. for her medical examination. After collecting 

the report she came to know that at that time  prosecutrix was 

carrying a pregnancy of 29 months. After some days the child was 

born and on being asked the accused denied to accept the child. 

He then gave an application to the Court praying for allowing the 

DNA  and thereafter as per the order of  the Court  he took the 

informant,  her  baby and the accused to M.M.C.H.  and collected 

their blood samples and the said blood samples were sent to FSL, 

Kahilipara  after  following  proper  procedures.  After  collecting  the 

DNA report he came to know that the DNA samples of the baby 

(Jonmoni  Sarma)  of   prosecutrix  matched  with  the  DNA of  the 

accused. He prepared the sketch map of the place of occurrence. 

The said sketch map is exhibited as EXbt-5 wherein Exbt-5(1) is his 

signature.  He  recorded  the  statement  of  the  witnesses.  After 

finding sufficient materials against the accused he submitted the 

charge sheet against the accused. The charge sheet is exhibited as 

Exbt-6  wherein  Exbt-6(1)  is  his  signature.  He has  also  sent  the 

informant to Court for her examination U/S 164 Cr.P.C. 

   In his cross-examination he denied the suggestion that he has 

not collected the blood samples of the accused. He admitted that he has 

not  seen  the  original  document  vide  which  the  blood  sample  was 

collected. He stated that he has seen the photocopy of the report showing 

that blood samples were collected. The informant stated in her statement 

U/S 161 Cr.P.C. that she was working as a maid in the house of Anarupa 
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Sarma and she did not tell  him that she was residing in the house of 

Anarupa Sarma as her tenant. He stated that he has not recorded the 

statement of Anarupa Sarma or other independent witness. He denied the 

suggestion that as he has not visited the place of occurrence hence he has 

not prepared the sketch map. He stated that the witnesses did not tell him 

that the child was born. The informant informed him verbally about the 

birth of her child. He stated that as the report of DNA was positive hence 

he did not find it necessary to collect other materials. He was informed 

that there was a love relationship between the informant and the accused 

and she did not inform him that there was a relationship of husband and 

wife between them. He denied the suggestion that he has submitted the 

charge-sheet without properly investigating the case.

 

21. Learned A.P.P. has argued that since there are concrete materials 

on record including the opinion of experts from FSL, which shows 

that  the  accused  is  the  biological  father  of  the  child  of  the 

informant, hence the case is proved beyond reasonable doubt by 

the prosecution side.

22. Per contra the learned counsel for the accused submitted that the 

informant was in a love relationship with the accused and whatever 

she did with him did with her full consent as admittedly there was a 

love relationship between them and as such the accused cannot be 

convicted in this case.

23. P.W.1,  the  prosecutrix  has  alleged  that  the  accused  had  sexual 

intercourse with  her  upon the false  promise  to  marry  her.  As  a 

result  of  such  intercourse  she  became  pregnant  and  asked  the 

accused to marry her which the accused denied. Her version is also 

corroborated by P.W.2,3,4 and 5 who deposed that they have seen 

the accused coming to the house of the prosecutrix and that the 
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prosecutrix  was carrying a child of  the accused.  They have also 

deposed that the accused told the prosecutrix that he would marry 

her. Although the defence cross-examined the P.W.s at length but 

could  not  demolish  the  prosecution  version.  All  the  P.W.s  have 

deposed  that  the  accused  was  having  a  love  relation  with  the 

prosecutrix  and  upon  the  promise  to  marry  her  had  sexual 

intercourse with her as a result  of  which she became pregnant. 

P.W.7,  Dr.  Anurupa Choudhury deposed that on 26.04.2011 she 

examined the prosecutrix  and at the time of her examination she 

was carrying a pregnancy of 29 weeks. It is also revealed from the 

evidence on record that when the case was filed, the prosecutrix 

was carrying her pregnancy and she gave birth to the child after 

filing this case. 

24. The P.W.9, Sri  Hareswar Rabha, investigating officer of this case 

deposed  that  as  per  the  order  of  the  Court  he  has  sent  the 

prosecutrix, her baby and the accused to M.M.C. and collected their 

blood samples, which was sent to F.S.L., Kahilipara for DNA test. 

P.W.8,  Dr.  Chitralekha  Das  deposed  that  on  01.08.2011  she 

collected the blood samples of the baby of the prosecutrix, Smti. 

Junmoni  Sarma,  who  then  was  a  baby  of  one  month  and  the 

accused when she was on duty at M.M.C.H. as SDM & H.O. The 

said blood samples were collected for DNA test and after collection 

of the said blood samples the same was taken by police and were 

sent for the test. She admitted in her cross-examination that she 

did not  see  her  report  on record and has  deposed without  any 

report.  While  cross-examining  the  P.W.8,  the  defence  put  a 

suggestion that she never collected any blood samples and hence 

no report was seen by her on record but she clearly denied that 

suggestion. Although the defence has tried to take a plea that the 
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P.W.8 never collected the blood sample of the accused for D.N.A. 

test but it is to be kept in mind that P.W.8 is an official witness and 

no  motive  is  shown  by  the  defence  side  as  to  why  she  would 

depose falsely. Moreover P.W.9, the investigating officer of this case 

has deposed that as per the Court’s order he collected the blood 

samples of the accused, prosecutrix and her baby for DNA test and 

the said fact is clearly corroborated by P.W.8.  I do not find any 

reason to disbelieve P.W.8. Thus it  becomes clear that the blood 

samples  of  the  accused  and  the  child  of  the  prosecutrix  were 

collected at M.M.C.H. for D.N.A. test.

25. Now let us see what the opinion of the expert from FSL was about 

the biological father of the child of the  prosecutrix. The Scientific 

Officer  from  FSL,  Dr.  Monalisha  Choudhury  deposed  that  after 

following  the  prescribed  procedures  she  examined  the  blood 

samples sent to her for DN.A. test and opined that the accused is 

the  biological  father  of  the  child.  The  report  given  by  her  was 

proved by her and the same is marked as Exbt-3. Thus it is seen 

that  the  expert  from  the  FSL  opined  that  the  accused  is  the 

biological  father  of  the  child  of  the  prosecutrix, which  lends 

credence to the claim of the prosecution side that the accused had 

sexual  intercourse with the  prosecutrix as a result  of  which she 

became pregnant and later gave birth to the child of the accused.

26. Hence it becomes glaringly clear that all the P.W.s deposed that the 

accused  had  sexual  intercourse  with  prosecutrix,  made  her 

pregnant  upon the  false  promise  to  marry  her  but  later  denied 

marrying her.  Although the accused in her  examination U/S 313 

Cr.P.C.  has  denied having any relationship  with  the  accused but 

there is no evidence to show that prosecutrix had any relation with 
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any other man. Also there is no evidence on record to show that 

the prosecutrix  had some enmity  with  the accused which would 

give her the motive to falsely implicate the accused.  A woman, 

who is a victim of sexual act will never screen the actual culprit. 

Also  the prosecutrix agreed for DNA test of her baby and the said 

DNA test confirmed that the accused is the biological father of the 

child of the prosecutrix. Hence there remains no iota of doubt and 

it  is  clearly  proved by the prosecution side that the accused Sri 

Dipak Sarmah is the biological father of the child of the prosecutrix.

27. As it is already proved that accused had sexual intercourse with the 

prosecutrix and is the biological father of her child hence the next 

question  which  arises  in  this  case  is  whether  the  accused  had 

sexual intercourse with the  prosecutrix on false promise to marry.

28. P.W.1,   prosecutrix  has  deposed  that  the  accused  had  sexual 

intercourse  with  her  upon  a  promise  of  marriage  but  denied 

marrying  her  when she became pregnant.  The other  P.W.s  also 

deposed that the accused denied marrying the   prosecutrix when 

she became pregnant.  Nowhere in the evidence has it  appeared 

that when the  prosecutrix became pregnant the accused specified 

any reason showing his inability to marry the  prosecutrix. Hence 

from  this  act  of  the  accused  it  becomes  very  clear  that  since 

inception he was not having any intention to marry the  prosecutrix 

but  had  sexual  intercourse  with  her  upon  the  false  promise  of 

marriage.

29. The offence u/s 417 IPC is penal provision for cheating. Cheating is 

defined u/s 415 of the IPC as follows: 
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  415. Cheating.  -  Whoever,  by  deceiving  any  person,  fraudulently  or  

dishonestly induces the person so deceived to deliver, any property to any  

person,  or  to  consent  that  any  person  shall  retain  any  property,  or  

intentionally induces the person so deceived to do or omit to do anything  

which he would not do or omit if he were not so deceived, and which act  

or omission causes or is likely to cause damage or harm to that person in  

body, mind, reputation or property, is said, to "cheat". 

 

30.   From the plain reading of the definition of cheating it appears that 

the  following  ingredient  are  essential  to  prove  an  offence  of 

cheating:- 

(i) deception of any person, 

(ii)  whereby fraudulently or dishonestly inducing that person to 

deliver any property to any person or to consent that any 

person shall retain any property, or 

(iii) intentionally  inducing  that  person  to  do  or  omit  to  do 

anything which he would not do or omit if he were not so 

deceived, and which act or omission causes or is  likely to 

cause  damage  or  harm  to  that  person  in  body,  mind, 

reputation or property.   

31.  Let us now see whether sexual intercourse upon false promise to 

marry and subsequently refuse to marry will attract the offence u/s 

417 IPC or not.

32.  The learned counsel for the accused has placed his reliance on a 

decision by Hon’ble Apex Court in Uday Vs State of Karnataka has 

submitted that as the prosecutrix was a consenting party to the 
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sexual intercourse between the accused and her, hence the accused 

cannot be convicted U/S 417 I.P.C. 

33. I have perused the said judgment as relied upon by the learned 

defence Counsel. The said judgment relates to an offence U/S 376 

and the conception of concept is made clear in the said judgment. 

As such the facts of the said case is different from the case in hand.

34.  The learned counsel for the accused has placed his reliance   on 

two decisions  by Hon’ble  Gauhati  High Court  in  Joleswar Kalita,  

1988(1) GLJ 180 and in (1992)2 GLR 113 and has submitted that 

as the prosecutrix was having a love relationship with the accused, 

hence the accused cannot be convicted U/S 417 I.P.C. 

35. On a similar facts with the  case in hand, the Hon’ble Gauhati High 

Court in a division bench judgment reported in  (2007) 2 GLR 

2000, Bipul Medhi Vs State of Assam has  held as follows: 

 

  “37. When an accused makes a false promise to marry, which he never  

intends to carry out, and induces thereby the victim, so deceived, to have  

with  him sexual  act,  which  the  victim  would  not  have  indulged  in  or  

permitted, had she not been induced by such deception and, when such  

act of having sexual intercourse by her with the accused causes, or is  

likely to cause, damage or harm to her body, mind or reputation, the act  

of  the  accused  would  amount  to  cheating.  Thus,  when  a  woman  is  

induced to part with her chastity or virginity, which is the most valued  

possession of hers, the person, who so induces the woman by making  

false representation, would be liable for punishment under Section 417,  

IPC if the victim's having sexual intercourse, with such a person, causes or  

is likely to cause harm to her body, mind or reputation, for, in such a case,  

unless so deceived, the victim would, not have permitted sexual act by the  
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accused. To put it differently, had such a victim not been deceived, she  

would  not  have  permitted  sexual  act  or  would  have  refrained  from  

allowing such sexual act and, clearly in such a case, but for her permitting  

such sexual act, she would not have suffered harm to her body, mind or  

reputation. 

38. Since the definition of the offence of cheating indicates, as already  

pointed out above, that even when no parting of property is occasioned  

by deception, the deception may still amount to cheating if, as a result of  

the deception, a woman does anything or omits to do anything, which she  

would not have, but for such deception, done or omitted to do, it logically  

follows that when an accused, not intending to marry a woman, induces  

the woman, so deceived, to have sexual intercourse with him or induces  

such a woman to omit from resisting the act of sexual intercourse by him  

with her, the act of the accused of having sexual intercourse with such a  

woman would amount to offence of cheating if the act of the woman in  

letting such a man have sexual  intercourse with her or the act of the  

woman in omitting to resist the act of sexual intercourse by such a man  

with her causes or is likely to cause damage of harm to the person of such  

a woman, her mind or reputation. “ 

 

36.   In  another  judgment  of  the  Hon’ble  Gauhati  High  Court 

reported in  2007CriLJ1615, Jakir Ali vs state of Assam has 

held as follows: 

 

  “25. When an accused makes a false promise to marry, which he never  

intends to carry out, and induces thereby the victim, so deceived, to have  

with  him sexual  act,  which  the  victim  would  not  have  indulged  in  or  

permitted, had she not been induced by such deception and when such  

act of having sexual intercourse by her with the accused causes, or is  
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likely to cause, damage or harm to her body, mind or reputation, the act  

of  the  accused  would  amount  to  cheating.  Thus,  when  a  woman  is  

induced to part with her chastity or virginity, which is the most valued  

possession of hers, the person, who so induces the woman by making  

false representation, would be liable for punishment under Section 417, I.  

P. C. if the victim's having sexual intercourse, with such a person, causes,  

or is likely to cause, harm to her body, mind or reputation, for, in such a  

case, unless so deceived, the victim would not have permitted sexual act  

by the accused. To put it differently, had such a victim not been deceived,  

she would not have permitted sexual act or would have refrained from  

allowing such sexual act and clearly in such a case, but for her permitting  

such sexual act, she would not have suffered harm to her body, mind or  

reputation. 

26. Since the definition of the offence of cheating indicates, as already  

pointed out above, that even when no parting of property is occasioned  

by deception, the deception may still amount to cheating if, as a result of  

the deception, a woman does anything or omits to do anything, which she  

would not have, but for such deception, done or omitted to do, it logically  

follows that when an accused, not intending to marry a woman, induces  

the woman, so deceived, to have sexual intercourse with him or induces  

such a woman to omit from resisting the act of sexual intercourse by him  

with her, the act of the accused of having sexual intercourse with such a  

woman would amount to offence of cheating if the act of the woman in  

letting such a man have sexual  intercourse with her or the act of the  

woman in omitting to resist the act of sexual intercourse by such a man  

with her causes or is likely to cause damage or harm to the person of  

such a woman, her mind or reputation.

27. In the case at hand, the evidence on record convincingly proves that  

by the deception, practiced on AB, the accused-appellant had induced her  
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to have sexual intercourse with him. This, in turn, proves that but for the  

deception practiced by the accused-appellant on AB, she would not have  

had sexual intercourse with him. The sexual intercourse, which AB was so  

induced,  by  deception,  to  have  had  with  the  accused-appellant,  has,  

undoubtedly,  caused  harm  to  her  mind  and  reputation.  In  such  

circumstances, there can be no escape from the conclusion that the act of  

the  accused-appellant  also  amounted  to  an  offence  punishable  under  

Section 417, I. P. C.”

37. The aforesaid proposition of  Law makes it  clear  that  the sexual 

intercourse upon false promise to marry will attract offence U/S417 

Cr.P.C.

38. In the instant case it has already been held that the accused had 

sexual intercourse with the prosecutrix upon the false promise to 

marry  her,  as  a  result  of  which she became pregnant  and later 

denied marrying her. So, accused on false representation induced 

the  prosecutrix  for  sexual  intercourse.  Therefore,  the  sexual 

intercourse, to which the prosecutrix was induced, by deception by 

the  accused,  has   undoubtedly   caused  harm to  her  mind  and 

reputation. In view of the ratio of Bipul Medhi Vs state of Assam 

( Supra) and Jakir Ali Vs State of Assam ( Supra), when a man have 

sexual intercourse with a woman with a false promise to marry her 

then the act of accused amounts to an offence punishable u/s 417 

of the IPC. So, considering the aforesaid discussion and in view of 

the ratio of the aforesaid judgments of Hon’ble  Gauhati High Court 

it  is  found that  the accused has committed an offence U/S 417 

I.P.C.
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39. Accordingly, the accused Sri Dipak Sarmah is held guilty U/S 417 

IPC and is convicted for the same. 

40. Considering that the accused person has deceived a woman to lose 

her chastity upon false promise of marriage and has caused harm 

to her mind and reputation, I am not inclined to give any benefit of 

any provisions of Probation of Offenders Act to the accused person.

41. Heard the accused Sri Dipak Sarmah on the point of sentence. The 

accused submitted that he has been attending the court regularly 

and he has already suffered pain by attending the court regularly. 

42. In  State  of  U.P.  Vs  Sanjay  Kumar,  SLP(Crl)  No.  (2012)8 

SCC537;  6467/12(Crl.M.P.No.17082/12)   decided  on   21 

August,2012, the Hon’be Supreme Court has held:

“Ultimately, it becomes the duty of the Courts to award proper sentence,  

having regard to the nature of the offence and the manner in which it was  

executed  or  committed  etc.  The  Courts  should  impose  a  punishment  

befitting the crime so that the Courts are able to accurately reflect public  

abhorrence of the crime. It is the nature and gravity of the crime, and not  

the  criminal,  which  are  germane  for  consideration  of  appropriate  

punishment in a criminal trial. Imposition of sentence without considering  

its  effect  on  social  order  in  many  cases  may  be  in  reality,  a  futile  

exercise. . The survival of an orderly society demands the extinction of the  

life of a person who is proved to be a menace to social order and security.  

Thus,  the  Courts  for  the  purpose  of  deciding  just  and  appropriate  

sentence to be awarded for an offence, have to delicately balance the  

aggravating and mitigating factors and circumstances in which a crime has  

been committed, in a dispassionate manner”.
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43. The Aggravating Factors found in this case are:   The accused 

has induced a woman to lose her chastity upon false promise to 

marry her and has left her when she became pregnant.

44. The Mitigating Factors of this case are:   No previous criminal 

records or conviction of the accused was shown by the prosecution.

45. I have considered the aggravating as well as the mitigating factors 

of  the  instant  case  and the  submissions  by  the  accused before 

sentencing  the  accused.  The  accused  Sri  Dipak  Sarmah  is 

sentenced to simple imprisonment for 6 (six) months and fine of 

Rs.5000/-  (Rupees  five  thousand)  in  default  of  payment  of  fine 

simple  imprisonment  for  another  one  month.  The  period  of 

detention already undergone by the accused in connection with this 

case,  is  to  be  set  off  from the  total  sentence  of  imprisonment 

awarded in this case.

46. Furnish a free copy of the judgment to the accused immediately.

47. Judgment  is  pronounced  in  open  court.  Case  is  disposed  on 

contest.

Given under my hand and seal of this Court on this the  22nd       day of 

September,2017 at Kamrup(M).    

   

Judicial Magistrate 1  st   Class, Kamrup(M).  
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A P P E N D I X.

1. Prosecution Witnesses  :-

    P.W.1: Prosecutrix

    P.W.2: Sri Jayanta Nath

    P.W.3: Sri Upen Ch. Sharma

    P.W.4: Sri Satya Narayan Kalita

    P.W.5: Sri Dolly Sarma

    P.W.6: Dr. Monalisha Choudhury.

    P.W.7: Dr. Anarupa Choudhury.

    P.W.8: Dr. Chitralekha Das.

  P.W.9: Sri Hareswar Rabha

2. PROSECUTION EXHIBITS:-  

Exbt-1: F.I.R.

  Exbt-2: Director Forwarding report.

  Exbt-3: Report of DNA Test.

  Exbt-4: Medical Report

  Exbt-5: Sketch map

  Exbt-6: Charge sheet.

  

3. DEFENCE WITNESSES:-  

None.
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     None.


