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HEADING OF JUDGMENT ON APPEAL

DISTRICT: KAMRUP (METRO)
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 PRESENT  : Sri S.P. Moitra, AJS
District Judge,
Kamrup(M), Guwahati

TITLE  APPEAL  NO. 18 OF 2011

(This Appeal has been filed by the appellant challenging the Judgment and 
decree, dated 20.08.2011,  passed by the  learned Civil  Judge No. 3,  Kamrup, 
Guwahati, in Title Suit No.244 of 2009)

Mrs. Kaubaule Jeme

                                                            ......…Appellant/Plaintiff  
                      -Versus -

      1. The State of Assam
represented by the Commissioner and 
secretary to the Govt. of Assam, Revenue
Department, Guwahati.

    2. The Deputy Commissioner, 
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     3. Sri Brajendra Mala Bujar Baruah
    4. Smti. Nilima Bujar Baruah
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         Defendants 
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Date of Judgment      :  04.09.2017
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Mr. M. Talukdar : Learned Advocate for the   appellant.
Mr. P.K. Kalita  : Learned Govt. Pleader (i/c) for the respondents.
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J    U    D    G    M    E    N    T

1. The present appeal  is  directed against the judgment and decree,  dated 

20.08.2011, passed by the learned Civil Judge No.3, Kamrup(M), Guwahati, in Title 

Suit No. 244/2009, dismissing the suit  of the plaintiff/appellant exparte without 

any costs. 

2. The present appellant, being the plaintiff,  instituted the afore mentioned 

Title Suit No. 244/2009, seeking a decree for declaration of her right, title and 

interest and adverse possession over the suit land  and permanent and perpetual 

injunction, restraining the defendants from disturbing her right, title and interest 

for  confirmation of  her  possession over  the suit  land;  for  issuance of  precept, 

directing the Revenue authority/Deputy Commissioner, Kamrup(M), Guwahati,   for 

mutation of the suit land in the name of the plaintiff and for issuance of patta in 

her name. 

3. The Factual Matrix:- 

The land measuring 3 Kathas 2 Lechas, pertaining to Dag No. 582, situated 

at village Maidamgaon, under Beltola Mouza  was under occupation of defendant 

No.3  Sri  Brajendra  Malla  Bujar  Baruah  and defendant  No.4  Smti.  Nilima Bujar 

Baruah  for about 10 years. Originally, the said landed property was a part of the 

Govt. land, measuring total area of 3 Bighas 4 Kathas 15 Lechas. In the year 1990, 

while the defendant Nos. 3 and 4 were still in possession of the said 3 Kathas 2 

Lechas of land pertaining to aforesaid Dag No. 582, more particularly described in 

the schedule of the plant, they transferred their possessory right of the said landed 

property to the plaintiff, by executing an unregistered Sale Deed, dated 09.04.1990 

and also handed over the physical possession of the same to the plaintiff/appellant 

immediately  after  execution  of  the  said  Sale  Deed.  Since  1990,  the 

plaintiff/appellant has been possessing the same till 2008, openly, peacefully and 

without any interference from any corner. Earlier, there was a Assam Type house 

over  the  suit  schedule property and the plaintiff  renovated the same and also 

constructed an Ekchali house for their residential  purpose. The Holding number of 

the  said  Assam  Type  House  was  G-39,  Ward  No.  55  of  Guwahati  Municipal 

Corporation and the plaintiff/appellant made payment of taxes of the Guwahati 

Municipal  Corporation   in  respect  of  the  said  holding.  Although,  the 

petitioner/plaintiff had filed prayer for mutation in the register of the Guwahati 
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Municipal Corporation against the holding, the same could not be done as because 

the Govt. had stopped giving mutation in the name of any person, in respect of  

holding Govt. khas land. There was also electric connection prior to purchase of 

the land by the plaintiff and the plaintiff/appellant has been paying the aforesaid 

bill   for  the  aforesaid  land.  After  purchasing  of  the  said  plot  of  land,  the 

plaintiff/appellant being a landless person applied before the concerned authority, 

i.e., Deputy Commissioner, Kamrup(M), Guwahati for allotment of the said land in 

the name of the plaintiff as per the Govt. land policy. But till  date nothing was 

done on the part of the Govt., in this regard. 

4. On the contrary, on 04.10.08, at about 12:30 a.m., a group of anti-social 

elements criminally trespassed into her land and the house standing thereon and 

tried to dispossess the plaintiff and their family. But at the intervening of the local 

people, these anti-social elements fled away from the locality. The defendant No.2, 

also issued  notice for eviction to the proforma defendant No.3 and 4, asking them 

to show cause on or before 29.09.1990, as to why they would not be evicted. The 

notice also issued to other residents who were occupying the Govt. first land. 

5. The  very  contention  of  the  plaintiff/appellant  is  that  she  has  been 

possessing the suit land since 09.04.1990 without any interference from Govt. of 

Assam, Revenue Authority or from anybody and thus in continuous possession for 

more  than  19  years   which  creates  a  right  in  her  favour  by  way  of  adverse 

possession and if she is evicted from the suit land, she would be deprived from her 

right and hence the suit. 

6. The defendant Nos. 1 and 2 did not contest the suit by submitting written 

statement.  The proforma defendant Nos.  3 and 4,  i.e.,  vendors of the present 

plaintiff/appellant  entered  appearance  at  first,  but  did  not  contest  the  suit 

ultimately and hence the suit proceeded exparte against all the defendants. 

7. In  course  of  trial,  the  plaintiff/appellant  examined,  as  many  as,  three 

witnesses on her own behalf. The plaintiff also exhibited some of the documents in 

support of her contention. 

8. After  hearing  the  argument,  advanced  on  the  part  of  the  plaintiff,  the 

learned  trial  Court  passed  by  the  impugned  judgment  and  decree,  dated 

20.08.2011, dismissing the suit of the plaintiff exparte without any costs. 

9. Being highly aggrieved by and dissatisfied with the aforesaid judgment and 

decree, passed by the learned Civil Judge No.3, Kamrup(M), Guwahati, the present 
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appeal has been preferred on the grounds set forth in the memo of appeal. 

10. I heard argument advanced by Mr. Manmohan Talukdar, learned counsel for 

the  appellant   and also heard Mr.  Pradip Kr.  Kalita,  learned Govt.  Pleader  (In-

charge). 

11. In  his argument Mr.  M. Talukdar  submitted that  the learned Civil  Judge 

No.3, Kamrup(M), Guwahati erred in law and facts in dismissing the suit ex-parte 

and the same is not based on evidence on record. It is further argued that the 

learned Trial Court failed to evaluate and appreciate the evidence on record in its  

proper perspective. It is also contended that the plaintiff by adducing evidence 

clearly established her right over the suit  land which was perfected by way of 

adverse possession and since the evidence remained unchallenged, the learned 

Trial Court ought to have  relied upon the same and the suit ought to have been 

decreed. Mr. Talukdar also submitted that although he had cited various rulings in 

course of argument of the suit, the learned Trial Court did not consider any of then 

and even did not mention any of them in her judgment. It is also stated that since 

the plaintiff/appellant is in possession of the suit land since 09.04.1990, without 

any hindrance or disturbance from any corner and the possession was open, the 

learned Court below ought to have decided the suit of the plaintiff in her favour. 

12. In support of the contention, Mr. Talukdar also referred to various decisions 

of the Hon'ble Apex Court of India, as well as, the decisions of the Hon'ble Gauhati 

High Court and  other High Courts.  

13. On the contrary, Mr. P.K. Kalita, learned Govt. Pleader (In-charge) forcefully 

argued  that  although  the  defendants  failed  to  contest  the  suit  by  submitting 

written statement, the learned Trial Court rightly decided the suit on its own merit 

and thereby dismissed the suit. Mr. Kalita submitted that by mere occupying the 

Govt. land, the plaintiff/appellant cannot claim any right over the same. He also 

submitted that the adverse possession cannot be taken as a sword and it can only 

be used as shield. He explained further that  the plea adverse possession can only 

be taken as a good ground of   defence, but not to  buttress the claim of  the 

plaintiff. In support of the contention, Mr. Kalita relied upon the decision of the 

Hon'ble Supreme Court of India, as well as, the decision of our Hon'ble Gauhati 

High Court. 

14. In view of the contrary arguments of the parties,  the following points are 

formulated for determination:
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(i) Whether the plaintiff/appellant could establish her right, title, interest and 

possession  over  the  suit  land,  by  adducing  sufficient  cogent  and 

corroborated evidence ?

(ii) Whether  the  learned  Trial  Court  passed  the  impugned  judgment  and 

decree, dated 20.08.2011 by proper appreciation of the evidence on record 

and the law relating to adverse possession ?

(iii) Is there any scope to intervene in the impugned judgment and decree, 

passed by the learned trial Court ?

15. Now, for the sake of brevity, let me discussed the first two points together 

for the purpose of determination.

Point Nos. 1 and 2:  

16. While considering the case of the plaintiff, the learned Trial Court discussed 

the entire evidence of the plaintiff thoroughly. But for the purpose of determination 

about the  correctness of the finding of the learned Trial Court, let me try to re-

appreciate the evidence on record.  The plaintiff  Mrs.  Keubuale Jeme examined 

herself as PW1 and her testimony on affidavit reveals that she has been residing in 

the suit land permanently since 09.04.1990 i.e., for last 21 years. She added that 

she was possessing the land, measuring 3 Kathas pertaining to Dag No. 582 under 

village Maidam, Mouza Beltola and there was a standing Assam Type house at the 

time of her purchase and it had GMC holding No. G-39  of Ward No. 55. She 

further testified that originally the said land belonged to one Adhar Das who had 

transferred the  same to the proforma Defendant No. 3 & 4 by executing two un-

registered sale deed dated 10.03.1987 and thereafter the defendant Nos. 3 and 4, 

while  they  were  possessing  the  same  by  constructing  Assam  Type  house 

transferred the same to the plaintiff on 09.04.1990. The plaintiff proved Ext-A and 

B as the two Un-registered Sale Deed. She also testified that after taking physical 

possession  of  the  suit  land,  she renovated the existing  Assam type  house for 

residential purpose and constructed the actual house over the remaining portion of 

the land. She further stated that she constructed the boundary walls covering the 

entire plot of land. Her testimony also reveals that she applied for settlement of 

the said land in her name before  the Deputy Commissioner, Kamrup(M), Guwahati 

as per land policy of 1989. She also testified that on the night of 04.10.2008, at  

about 12 O'clock, a group of anti social elements tried to dispossess the plaintiff,  

but their attempt  could not be succeeded and thereafter the Deputy Commissioner 
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issued the eviction notice in the name of defendant No.3 and 4 in respect of the 

suit land and finding no other way she knocked the door of the Court. 

17. PW2 Sri Purna Sargiary was  one of the witnesses  of the aforesaid un-

registered Sale Deed, executed in favour of the plaintiff. He proved the execution 

of the Sale Deed by adducing his evidence. 

18. Whereas PW 3 Sri Rajen Talukdar in his evidence on affidavit stated that 

the proforma defendant Nos. 3 and 4 were possessing the suit land for more than 

15 years and thereafter they sold the possessary right over the suit land  to the 

plaintiff vide unregistered Sale Deed. 

19. Ext-A and B are the title documents of the vendors of the plaintiff. Both the 

documents are unregistered. By Ext-A, one Adhar Das had sold 1 Katha 10 Lechas 

of  land,  pertaining  to  Dag  No.  582  to  Smti  Nilima  Bujar  Baruah  (Proforma 

defendant No.4)  and by Ext-2, also an unregistered Sale Deed, said Adhar Das 

had sold an area of land measuring 1 Katha 10 Lechas, pertaining to the same dag 

No, 582  to Brajendra Malla Bujar Baruah (Proforma defendant No.3). Both the sale 

deeds were written on only stamp paper worth Rs. 10.25 (Rupees Ten and Twenty 

Five Paisa) only. Thus, both the documents are not only un-registered, both were 

not  written  on    properly  stamp  papers.  The  plaintiff  also  submitted  an 

unregistered Sale Deed executed in her favour by both the vendors. The original of 

the documents was lost, as appears from police report,  which was marked as Ext-

E.  In  the  said  document.  it  is  written  that  the  vendors  were  the  owners  in 

possession of the plot of land, measuring 3 Katha 2 Lechas, covered by Dag No. 

582 under Village Maidam, Mouza Beltola. However, both the vendors purchased, if 

any, total 3Kathas of land too, that being admittedly  was Government khas land. 

Hence the  question  of  becoming full  owner  over  the  same never  arose.  The 

learned Trial Court rightly pointed out the same. It is seen that said Nilima Bujar 

Baruah  and  Brajendra  Malla  Bujar  Baruah  purchased  the  possession  of  the 

aforesaid plots of land, measuring 1 Katha 10 Lechas each on 10.03.1987 and  sold 

the land to the plaintiff on 09.04.1990. Thus evidently PW3 made a false claim that 

said  Nilima Bujar Baruah and Brajendra Malla Bujar Baruah were in possession of 

the suit  land for more than 15 years,  prior  to  selling the land to the plaintiff. 

Neither  Ext-A,  nor  Ext-B  ever  stated  how and  when  Adhar  Das  of  came  into 

possession the said plot of lands. Thus, there is no record of possession of the land 

by either Adhar Das or the plaintiff herself prior to 1987. 

20. The  learned  counsel  for  the  appellant  relied  upon  the  decision  of  the 
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Hon'ble  Apex  Court  of  India, in Bondar  Singh   and  Others-versus-  Nihal 

Singh and Others, reported in (2003) 4 SCC 161, in which the Hon'ble Apex 

Court of India observed that : 

“...................................................................The only defence set  

up  against  the  said  document  is  that  it  is  unstamped  and  

unregistered  and  therefore  it  cannot  convey  title  to  the  land  in  

favour of the plaintiffs. Under the law a sale deed is required to be  

properly stamped and registered before it can convey title to the  

vendee. However, legal position is clear  that a document like the  

sale  deed  in  the  present  case,  even  though  not  admissible  in  

evidence,  can  be  looked  into  for  collateral  

purpose ............................. ..................................”

21. There is no doubt that although an unregistered and unstamped document 

cannot  convey  title,  the  same can  be  used for  collateral  purpose  to  see   the 

possession of  the vendee or  her  predecessor.  However,  the  question does  not 

come here, because the learned Trial Court never rejected Ext-A and Ext- B, on the 

ground that it is an unregistered and not properly stamped. Rather, the learned 

Trial court discussed both the documents thoroughly. 

22. Now, the main claim of the plaintiff is that her possession was adverse to 

the Government and it has been perfected by her long continued possession since 

the time of her vendors. To prove adverse possession, one must prove that his/her 

possession over the property is hostile to the title of the original owner and it must 

have the quality, adequacy, continuity and exclusiveness. So mere possession over 

the particular plot of land is not sufficient  to claim the right by way of adverse 

possession. The possession must be open, peaceful continued for the period more 

than the period of limitation and hostile to the original owner. The learned counsel 

for the appellant submitted, in support of his contention decision of our Hon'ble 

Gauhati  High  Court,   in  Prayag  Sah  Teli-V.-  Mahangu  Prasad  Sah  and 

another, reported in (1986) 1 GLR 108 and decision of the Hon'ble Tripura 

High Court in  Amar Ranjan Sarkar-Vs.-  Laxmi Rani  Sutradhar and Ors., 

reported in 2016(4) GLT 1136. But the facts of both the decisions are different 

in consideration to the facts of the present case in hand. There is not even an iota 

of  evidence that the claim of the plaintiff was hostile to the original owner i.e. the 

State of Assam. 

23. On  the  contrary,  the  plaintiff  herself  in  paragraph-7  of  her  plaint  and 
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paragraph-8 of her evidence-on-affidavit clearly stated that after purchasing the 

said plot of land through unregistered sale deed, she being in possession of the 

suit  land,  applied  before  the  concerned  authority,  i.e.,   before  the  Deputy 

Commissioner for allotment of the suit land in her name as per land policy 1889. 

Thus, her possession was never hostile to the actual title holder of the land, i.e., 

Government of Assam. She always wanted to remain under the Government of 

Assam  with  the  settlement  in  her  favour.  However,  Long  and  continuous  the 

possession is, if there is no element of hostility, the claim cannot be perfected by 

way of  adverse possession.    Besides to claim adverse possession against  the 

Government,  the  possession  must  be  long,  continued,  open  and  without  any 

interference for more than the period of limitation and the period of limitation in 

favour of the State is 30 years, not  12 years. 

24. I have already noted that in the so called title documents of the vendors of 

the  plaintiff,  there  is  no  mention  for  how  many  year  said  Adhar  Das  was  in 

possession of the suit land prior to transfer of the land to  Nilima Bujar Baruah and 

Brajendra Malla Bujar Baruah i.e. prior to 10.03.1987. The available  documentary 

evidence of the plaintiff shows that said  Nilima Bujar Baruah and Brajendra Malla 

Bujar  Baruah  i.e.  her  vendors  came  into  possession  of  the  suit  land  only  on 

10.03.1987 and the limitation, if any will be counted from that day only. Thus, the 

learned  trial  Court  rightly  decided  that  the  Government  took  steps  under  the 

provision of sub-Section (1) of Section 4 of the Assam Public Premises (Eviction of  

Unauthorized Ocupants) Act, 1971  within 30 years to evict the trespassers. Thus, 

the plaintiff will not get the benefit of adverse possession. 

25. Besides possessary right which the plaintiff is claiming is available  against 

the whole world, except the original owner. Thus, the plaintiff cannot claim any 

possessary right  over the  suit land against the Government of Assam. Thus, on 

careful consideration of the entire evidence on record, I find that the learned Trial 

Court rightly decided the suit of the plaintiff and rightly dismissed the same, by 

holding that the plaintiff could not  prove her case of acquiring title by way of 

adverse possession. 

26. Last but not the least, the learned Government Pleader (In-charge) rightly 

pointed out the decision of the Hon'ble Apex Court of India in Gurdwara Sahib-

Vs- Gram Panchayat Village Sirthala and another,  reported in (2014) 1 

SCC 669 and the decision of our Hon'ble Gauhati High Court in Binode Das and 

Others-vs- Sarumai Patangia and Others,  reported in (2013) 6 GLR 277. 
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27. The Hon'ble Supreme Court of  India in Gurdwara Sahib -Vs-  Gram 

Panchayat Village Sirthala and another, reported in (2014) 1 SCC 669, 

specifically observed that  even if the plaintiff is found to be in adverse possession, 

it  cannot  seek  a  declaration  to  the  effect  that  such  adverse  possession  has 

matured into ownership  and only if proceedings are filed against the appellant and 

the appellant is arrayed as defendant, then it can use this adverse possession as a 

shield/defence. 

28. Our Hon'ble  Gauhati  High  Court  too in  Binode Das and Others-vs- 

Sarumai Patangia and Others reported in (2013) 6 GLR 277, observed that 

claim of adverse possession is a shield, but not a sword.

29. Thus,  after  proper  appreciation  of  the  evidence  on  record  and  law 

governing  the   adverse  possession,  I  find  that  the  learned  trial  Court  rightly 

appreciated the entire evidence on record and correctly  dismissed the suit of the 

plaintiff/appellant,  after coming to conclusion, that the plaintiff has failed to prove 

her case and as such she is not entitled to relief, as prayed for.

Point No. 3:

30. In view of the discussions made above, I find that there is no scope for 

interference in the impugned judgment and decree, dated 20.08.2011, passed by 

the learned Civil Judge, No.3, Kamrup(M), Guwahati and accordingly, I find that 

the present appeal has no merit. 

31. In  the  result,  the  impugned  judgment  and  decree,  dated  20.08.2011, 

passed by the learned trial Court is hereby affirmed. The present appeal stands 

dismissed on contest, however, without any costs.

32. Prepare a decree accordingly.
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33. Send down the case record of T.S. No. 244/2009 to the learned Court of 

Civil Judge No.3, Kamrup (Metro), Guwahati with a copy of this judgment.

34. Given under my hand and seal of this Court on this 4th  day of September, 

2017 in my open Court.

                        (S.P. Moitra)      
                        District Judge

                       Kamrup(Metro),Guwahati

Dictated & corrected by me.

       ( S.P. Moitra )
          District Judge,
 Kamrup (Metro), Guwahati

 


