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JUDGMENT

1.  The prosecution case in brief is that on 13-4-2003 at about 9.30 p.m. at 

Nabagraha, Chitrachal Path under Latasil police station the above named accused 

persons entered the rented house of one Mr. Diganta Hazarika while his younger 

brother Dibakar Hazarika was away and attempted to take away a computer. When 

the said Diganta Hazarika prevented them the accused persons inflicted blows with 

iron  rod  and  damaged  household  goods.  Thereafter  the  said  Dibakar  Hazarika 

lodged  an  ejahar  which was  registered  as  Latasil  p.s.  case  No.  52/2003 under 

sections 448/325/380/511 IPC. On completion of investigation police submitted 



charge sheet against the above named accused persons under sections 448/323/34 

IPC. 

2.   On  appearance  before  court  copies  of  all  relevant  documents  were 

furnished to the accused persons under section 207 CrPC. After hearing both sides, 

after perusing case record and on prima facie materials of offences under sections 

448/323/34  IPC  being  found  against  the  accused  persons,  particulars  of  the 

aforesaid offences were explained to the accused persons to which they pleaded 

not guilty and claimed to be tried.

3.   Prosecution  in  support  of  its  case  examined  6  (six)  witnesses  and 

exhibited 2 (two) documents. While under examination under section 313 CrPC 

the  accused  persons  completely  denied  the  allegation  leveled  against  them but 

admitted the fact that two of them were arrested by police in connection with the 

case. Defense side refused to adduce any evidence.

I  have  heard  the  argument  of  both  sides,  perused  the  case  record  and 

considered the same.

The points for determination are as under:

a) Whether the accused persons on 13-4-2003 at about 9.30 p.m. at Nabagraha, 

Chitrachal Path under Latasil police station, in furtherance of their common 

intention, entered the rented house of Diganta Hazarika which was in his 

possession with intent to commit an offence or to intimidate, insult or annoy 

him and thereby committed an offence punishable under section 448 read 

with section 34 IPC?

b) Whether the accused persons on 13-4-2003 at about 9.30 p.m. at Nabagraha, 

Chitrachal Path under Latasil police station, in furtherance of their common 

intention, voluntarily caused hurt to Diganta Hazarika in his rented house 

and thereby committed an offence punishable under section 323 read with 

section 34 IPC?

Discussion of evidence, decision and reasons therefor:

4. For convenience both the points are taken up together for discussion as 

they are interrelated.

          The offence of criminal trespass may be aggravated in several ways. It may 

be aggravated by the way in which it is committed, and by the end for which it is 

committed. For the offence of house trespass punishable under section 448 IPC 

there must always be criminal trespass in the first place and criminal trespass must 

be committed by entering into or remaining in any building, tent or vessel used as a 
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human dwelling or  any building used as a place for  worship or  as a place for 

custody of property.

‘Hurt’ is defined in section 319 IPC as whoever causes bodily pain, disease 

or  infirmity  to any person is said to cause hurt.  Therefore whoever voluntarily 

causes hurt punishable under section 323 IPC must cause one or more of the three 

things mentioned in section 319 IPC.

5.    PW-1 (Dibakar Hazarika) is the informant of the case. He deposed that the 

occurrence took place  on 13-4-2003 at  about  9.30 pm in their  rented house  at 

Nabagraha, Chitrachal Path. He was told over phone by one Tapan Bordoloi that 

somebody has beaten his brother Diganta Hazarika and therefore he should come 

home.  When  he  came he  saw that  his  brother  Diganta  Hazarika  was  lying on 

ground wreathing with pain and blood was coming out of his nose and mouth. He 

immediately telephoned Latasil police station wherefrom a police petrol party went 

there. When he asked his brother as to who did that to him his brother nodded his 

head indicating that the accused persons are known to him. Thereafter police took 

him to the Wintrobe Hospital. He further deposed that at about 10.30 pm, after 

recovering a little bit, his brother told him that he (Diganta Hazarika) was beaten 

by Bhupen Kalita, Jitu and Buba @ Chandan i.e. the present accused persons, after 

entering his house. His brother sustained injuries on his head, face and nose. He 

lodged the ejahar (exhibit-2) on the night of the occurrence itself. He was told by 

his brother that the accused persons first wanted to take away a computer but when 

his brother prevented them the accused persons gave blows with iron rods and 

damaged the house hold goods. In his cross examination he admitted that he did 

not see the occurrence with his own eyes and he lodged the ejahar after hearing 

about the occurrence from his brother. These admissions are however reiteration of 

what he already deposed in his examination in chief.  Nothing could be elicited 

from him in his cross examination to indicate that what he deposed is false or 

incorrect or that he is unworthy of credit. In his cross examination there was a 

suggestion that police recorded his statements on 12-4-2003. We will come to it a 

little later.

          6.      The evidence of PW-1 is corroborated in material particulars by PW-2 

(Diganta  Hazarika)  who  is  the  victim of  the  case.  According  to  him  also  the 

accused persons entered his rented house, wanted to take away the computer and 

when he prevented accused Bhupen Kalita gave him a blow with an iron rod and 

the other two accused persons gave fist blows on his nose and face. Thereafter the 

accused persons damaged the house hold goods. The aforesaid deposition of PW-2 
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remained unassailed in his cross examination. It is in his cross examination that he 

reiterated that he told his brother (PW-1) as to who had beaten him. Furthermore 

the facts of coming of his brother, coming of police, he being taken to hospital get 

reinforced in his cross examination. He further deposed that around fifteen people 

came to the place of occurrence but he could not remember the names of them 

except Tapan Bordoloi. This witness also denied the suggestion that police took his 

statements  on  12-4-2003  and  he  explained  it  by  saying  that  police  committed 

mistake while recording the date. This fact is further clarified by PW-6 (Gobinda 

Dutta) when he deposed, that too in his cross examination, that there was a mistake 

in recording the date. Therefore it stands explained that police recorded the date 

wrongly.

7.      PW-3 (Tapan Bordoloi) did not see the occurrence with his own eyes. 

He only came to know about the occurrence from the informant. According to him 

the informant and his (informant’s) brother were his neighbours and on the day of 

the  occurrence  Diganta  (PW-2)  came  to  them  and  requested  them to  call  his 

brother  Dibakar  (PW-1)  by  making  a  phone  call.  Therefore,  in  view  of  his 

deposition, the version of PW-1 further gets corroborated with regard to the fact 

that it was PW-3 who called him over phone on the night of the occurrence. The 

only point  of  variation is  that  he (PW-1)  was told by Tapan Bordoloi  that  his 

brother was beaten in his house. The beating portion is absent from the deposition 

Tapan  Bordoloi.  PW-3  deposed  in  court  after  more  than  five  years  of  the 

occurrence. Therefore it would be too much to ask for as to what were the exact 

words by which he called PW-1 over phone. Therefore the variation is natural and 

acceptable. PW-4 (Chinmoy Bordoloi) is the son of PW-3. He has deposed that on 

the  night  of  the  occurrence  there  was  a  commotion  in  the  house  of  Diganta 

Hazarika and after some time he came their house and requested to call his brother 

Dibakar  Hazarika.  While  under  cross  examination  he  deposed  that  Diganta 

Hazarika did not tell them that he was beaten while coming to their house. It is not 

always that the victim is at fault for not telling about the occurrence to the first 

person he meets  after  an occurrence.  In the instant  case  the victim can not  be 

faulted for  the reason that he did not describe the incident to PW-4. Such non 

disclosure could emanate  from embarrassment and the humiliation of having to 

narrate the occurrence of beating to somebody who is not related to the victim. If 

the witness is otherwise believable and trustworthy non disclosure of the incident 

to the person requested to make a phone call can not cast doubt on the credibility 

of  the witness.  PW-5 (Bhaben Kalita)  also did not  see the occurrence.  He has 
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deposed that he came to know about the occurrence from the informant when he 

went  to  the  informant’s  press.  He  was  told  by  the  informant  that  the  accused 

persons were involved in a brawl. He deposed that the informant told him that the 

occurrence took place with the informant. However, as we have already seen, the 

occurrence took place with the informant’s brother and not with the informant. 

Therefore it is highly doubtful whether he actually heard what he thought he heard 

from the informant because in no circumstances it can be said that informant would 

narrate something which did not happened to him. 

8.    PW-6  (Gobinda  Dutta)  is  the  investigating  officer  of  the  case  who 

submitted the charge sheet (exhibit-2). As already pointed out above, he clarified 

the fact of the wrong entry of the date of occurrence as 12-4-2003 instead of 13-4-

2003. He deposed that he found the injured at Wintrobe Hospital, Ambari while he 

was taking treatment. This fact is corroborated by the victim himself (PW-2) and 

that too in his cross examination when he deposed that police took his statement on 

the night of the occurrence at about 10.30-11.00 pm. Further as deposed by PW-1, 

when the condition of the injured improved a little bit, the injured disclosed the 

names of the assailants and after the disclosure police went searching for them and 

arrested accused Jitu and Bubu. This fact of arrest is also admitted by all the three 

accused persons in their defense statement under section 313 CrPC. PW-6 further 

deposed that  he submitted  the charge sheet  showing accused Bhupen Kalita as 

absconder. This fact is not untrue because PW-1 also deposed that accused Bhupen 

Kalita evaded arrest for a long time. The entire sequence of events fortifies the 

prosecution case. Unlike in most cases, in this case police acted with alacrity and 

promptness  which  discard  the  probability  of  implication  of  innocent  persons. 

Further it is highly unlikely that the victim will implicate innocent persons falsely 

and thereby shield the real assailants.

              9.         The learned defense counsel Mr. S.I. Ahmed contended that there  

is no reliable independent witness in the case. As PW-1 and PW-2 are brothers 

their evidence is not worthy of reliance. With all respect to his argument, I beg to 

disagree with the contention. The fact that witnesses are relatives can not by itself 

be considered sufficient  to warrant discarding of their evidence in toto. It  may, 

however, be that the evidence of such witness should be scrutinized closely. There 

is no proposition of law that a close relative is not a competent witness. It is only a 

rule of caution that their testimony has to be read with greater care. In  Dipchan 

Sarkar V. State of Tripura reported in 2000 (2) GLT 104 the Hon’ble Gauhati 

High Court, inter alia, held at paragraph 10:
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             “………According to the circumstances of the case, if the witness who is a  

related to one of the parties is found to be present at the place of occurrence and his 

presence at the spot if found to be natural and his statement is also found to be 

natural and his statement is also found to be quite cogent, natural and believable 

then there is no reason why the statement of such a witness who is related to one of 

the parties should not be believed and acted upon.” 

               The learned defense counsel further contended that as the doctor was not  

examined therefore it is unlikely that such an incident took place. Non examination 

of the doctor in no way affects the prosecution case if the same is established by 

other reliable evidence. The fact of the injured being taken to the hospital has been 

established. The injuries of the victim have been established by PW-1 and PW-2. 

Therefore the fact of non examination of the accused is not at all damaging to the 

prosecution case when the substratum of the case has been established by cogent 

and reliable witnesses.

             10.    In this case there are no inherent discrepancies in the evidence of the 

prosecution witnesses namely PW-1 and PW-2. If we consider the very nature of 

the occurrence it  becomes clear why no other persons saw the occurrence. The 

entire occurrence took place inside the four walls of the rented house of the victim 

at about 9.30 pm wherein he was alone at the time of the occurrence. As deposed 

by PW-1 and PW-2 all  the three  accused entered the house of  the victim and 

inflicted injuries inside the room. At such time it is quite natural that there is no 

eye witness available except the victim himself. The fact that after the occurrence 

the  victim  went  out  to  the  house  of  the  neighbour  to  make  a  request  to  the 

neighbour to call his brother over phone also suggest the natural tendency of a 

victim to inform his family member first as to what has happened. Subsequently, as 

deposed by PW-1, the victim was found by him while he was lying on the floor of 

his  rented house.  In  many  cases  it  happens  that  the  victim has  the strength to 

inform his near and dear ones about an occurrence of which he becomes a victim 

and then collapse. The mere fact that the victim had the strength to go and request 

his neighbour to call his brother does not in itself throw to the wind the entire 

prosecution case. The victim clearly and in no uncertain terms implicated all the 

three accused persons as the assailants. Therefore there is no room for doubt to see 

the occurrence otherwise.

Now coming  to  the  hurt  caused  to  the  victim we  find  that  he  sustained 

injuries on his head, nose and face. In absence of any medical report the injuries 

caused must be treated as simple hurt. Further the extent of injuries as deposed by 
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the victim does not bring those injuries within the ambit of section 320 of Indian 

Penal Code so as to make them grievous hurt.

11.    For the aforesaid reasons and discussion the points for determination 

are answered in the positive. The prosecution side has been able to prove beyond 

reasonable doubt that on 13-4-2003 at about 9.30 pm at Nabagraha,  Chitrachal 

Path under Latasil  police station,  in furtherance of their  common intention, the 

present three accused persons entered the rented house of Diganta Hazarika which 

was in his possession with intent to commit an offence and thereby committed an 

offence  punishable  under  section  448  read with  34 IPC and after  entering  the 

house, in furtherance of their common intention, voluntarily caused hurt to Diganta 

Hazarika and thereby committed  an offence  punishable  under  section 323 read 

with 34 IPC.

Accordingly the accused persons are found guilty of offences under sections 

448/323/34 IPC and they are convicted of the said offences.

12.  The prosecution side has been able to prove the case under sections 

448/323/34  IPC against  the  accused  persons  beyond any  reasonable  doubt.  As 

mentioned above the accused are found guilty and accordingly convicted in the 

case of offences under sections 448/323/34 IPC. 

13.  Having so convicted the question which this  court  must  ask  itself  is 

whether the benefit of the provisions of the Probation of Offenders Act, 1958 can 

be extended to the convicted persons. Having regard to the circumstances of the 

case, the manner in which the offences were committed by them by entering the 

house of a person in the night, some sort of punishment need to be imposed to 

deter  them  from  committing  similar  offences  in  future  and  deter  others  from 

committing such kind of offences and therefore the benefits of the provisions of the 

aforesaid Act can not be extended to the convicted persons.     
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14.    The aggravating circumstances of the case are that the convicted persons, as 

disclosed by their manner of committing the crimes, acted in a preplanned manner, 

all  three of  them proceeded to execute  their  plan,  they chose  a  time when the 

brother of the victim was away from home and the victim was alone in the house, 

the victim was beaten inside his own house where he might have felt himself most 

secure and lastly the convicted persons do not appear to have shown any mercy to 

the  victim  in  spite  of  his  pleading  and  cries  and  went  on  to  beat  him.  The 

mitigating circumstances of the case are that the convicted persons belong to lower 

strata of the society having megre income, they have already faced the trial for 

about six years which must have taken some toll on them, two of them namely 

Chandan Kr. Das and Jitu Bora were immediately arrested after the occurrence and 

were sent to jail where they remained from 14-4-2003 to 23-4-2003.  I have given 

my due regard to the same. The court in imposing sentence must consider not only 

personal  circumstances  but  also  the  need  to  punish  the  convicted  persons,  a 

punishment which must be just in all the circumstances, the need to protect the 

community, the need for a very strong denunciation of the conduct of the convicted 

persons, having regard to the fact that they must be sentenced according to law, the 

need to generally deter others who might be like minded from committing similar 

offences. There is also, in my view, in this case a need to specifically deter them 

from  committing  offences  in  the  future. In  my  view,  the  primary  sentencing 

considerations in this case are punishment, deterrence, both personal and general, 

vindication for the victims, denunciation of the conduct and promotion of respect 

for the rule of law. In sentencing, I take account of all the matters I have referred 

to, including the statutory maximum penalty for the offences.

15.   Having due regard to the sentencing considerations referred to above, in view 

of this court the following sentences would meet the ends of justice. For offence 

punishable under section 448 r/w 34 IPC the convicted persons are sentenced to 

undergo 1 (one) month simple imprisonment with a fine of Rs. 500/-(Rupees five 

hundreds only). In default to pay the fine they shall undergo simple imprisonment 

of 7 (seven) days. For offence punishable under section 323 r/w 34 IPC they are 

sentenced to undergo 2 (two) months simple imprisonment with a fine of Rs. 500/- 

(Rupees five hundreds only). In default to pay the fine they shall undergo simple 

imprisonment of 7 (seven) days. Keeping in mind section 354(4) CrPC this court 

has imposed less than three months in case of both the offences due to the fact that 

the  accused  persons  have  faced the trial  for  about  six  years.  The sentences  of 
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imprisonment shall run concurrently. Any period of detention undergone by them 

shall  be set off against the sentences of imprisonment under section 428 CrPC. 

Furnish a free copy of the judgment to the convicted persons.

The judgment is pronounced in open court and given under my hand and 

seal on this 17th day of August, 2011.

           Judicial Magistrate, 1st Class,

                                                                                   Kamrup at Guwahati
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