
IN THE COURT OF JUDICIAL MAGISTRATE, 1st CLASS:

                           KAMRUP AT GUWAHATI

G.R CASE NO: 7776/2009

State

Vs.

Mrs. Jubi Das Baishya

(U/S 380 IPC)

Present:   Sri N.K Das, AJS

                Judicial Magistrate, 1st class,

                Kamrup at Guwahati

For the state:        Mr. P. Bhatta, Asstt.P.P.

For the defense:   Mr. H. Talukdar, T. Bordoloi, J.H. Khan, H.K. Baruah, 

Advocates.

Evidence recorded on:                     5-1-2011 and 8-9-2011

Statement of defense recorded on:   20-10-2011 

Argument heard on:                         21-11-2011

Judgment delivered on:                    5-12-2011

JUDGMENT

1.  The prosecution case in brief is that on 19-9-2009 at about 6.30 pm in 

the house of one Mrs. Samirani Sarma under Palashbari police station, the above 

named accused was caught red handed when she stole an amount of Rs. 15000/- 

in total, kept separately in godrej, under a mattress and from a shirt pocket, from 

the house of the said Samirani Sarma wherein the accused came to impart tuition 

to the son of the said Samirani Sarma. Thereafter the said Samirani Sarma lodged 

an ejahar which was registered as Palashbari p.s. case No.212/2009 under section 



380 IPC. On completion of investigation police submitted charge sheet against the 

above named accused under section 380 IPC for standing trial in court.

2.   On  appearance  before  court  copies  of  all  relevant  documents  were 

furnished to the accused under section 207 CrPC. After hearing both sides, after 

perusing case record and on prima facie materials of offence under section 380 

IPC being found against the accused, formal charge under the said section of law 

was framed. The accused pleaded not guilty and claimed to be tried when the 

charge was read over and explained to the accused.

3.   Prosecution in support of its case examined 7 (seven) witnesses and 

exhibited 4(four) documents. The accused, while under examination under section 

313 CrPC, admitted the fact that she imparted tuition to the son of the informant, 

that  she  was  arrested  in  connection  with  the  case  and  that  charge  sheet  was 

submitted against her but she completely denied the allegation of theft leveled 

against her. Defense refused to adduce any evidence. 

I  have  heard  the  argument  of  both  sides,  perused  the  case  record  and 

considered the same carefully.

The sole point for determination is as under:

a) Whether the accused on 19-9-2009 at about 6.30 pm in the house of Mrs. 

Samirani  Sarma  under  Palashbari  police  station  with  intent  to  remove 

Rupees 15000/- from the possession of Mrs. Samirani Sarma and Mr. Paran 

Sarma dishonestly and without their consent removed Rupees 15000/- from 

inside  their  house  and  thereby  committed  an  offence  punishable  under 

section 380 IPC? 

Discussion of evidence, decision and reasons therefor:

         4. In order to constitute theft in dwelling house etc. punishable under section 

380 IPC the following factors are essential viz:

a) The theft must be committed:

(i) in any building, or

(ii) tent, or

(iii) vessel

b) Such building, tent or vessel must be used for:

(i) human dwelling, or

(ii) custody of property

       5.   PW-1(Mrs. Samirani Sarma) is the informant of the case. She deposed 

that  on 19-9-2009 at  about 5.30-6.00 pm the occurrence took place inside the 

bedroom of her house. According to her the accused had been imparting tuition 
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for about six months to her son who was reading at class four. On 17-9-2009 

some amount of money got missing from the house of the PW-1. On the day of 

the occurrence also the accused was allowed to impart tuition to the child inside 

the bedroom like other days.  After the tuition was over, the accused wanted to 

leave. PW-1 then asked her to stop and checked the bedroom. On checking she 

found that an amount of rupees 15000/-, which was placed in godrej, under the 

mattress  and the  shirt  pocket  in  different  amount  was  missing.  Thereafter  the 

accused was called inside and two tenants of the informant  namely Usha Das 

(PW-3) and Chandrama Devi (PW-4) were called inside the house. Together they 

checked the accused and recovered the entire rupees 15000/- from the blouse and 

fold  of  the  Sari  worn  by  the  accused.  According  to  the  PW-1  the  accused 

confessed to her that she (accused) took the money as she was hard up of money. 

Thereafter the informant lodged the ejahar (exhibit-1). Police came to the place of 

the occurrence, seized the money vide seizure list (exhibit-2) and the accused was 

handed over to the police. 

        6.   The learned defense counsel subjected PW-1 to cross examination at 

length. In her cross examination her deposition in examination in chief could not 

be  demolished.  Nothing  could  be  elicited  from her  to  indicate  that  what  she 

deposed was untrue, embellished, exaggerated and doubtful. Rather she clarified 

in her cross examination that the money was kept in the bedroom with purpose as 

there was incident of theft earlier but police was not informed about the earlier 

incident.  Further  it  was  clarified  in  the  cross  examination  that  her  husband 

withdrew the money from ATM and kept the same in the bedroom at about 11.00 

am/12.00 pm in the noon of the day of the occurrence. PW-1 reiterated in her 

cross examination the fact that she called in two of her tenants.

       7.     PW-2 (Mrs. Chandrama Devi), PW-3 (Mrs. Usha Das) and PW-4 (Mr. 

Paran Sarma) supported and corroborated PW-1 in all material particulars. PW-2 

and PW-3 are the tenants of the informant, who were called in by PW-1 and who 

were the witnesses of the recovery of money from the accused, and PW-4 is the 

husband of PW-1. Both PW-2 and PW-3 supported PW-1 in all particulars like 

the date, time and place of the occurrence, in respect of the fact that the accused 

was imparting tuition to the child of the PW-1, that both of them were called by 

PW-1, that the rupees 15000/- was recovered from the blouse and fold of sari of 

the accused in their presence, that the accused told them that she took the money 

as she was hard up of money, that police from Palashbari police station came, that 

the accused was handed over to the police and that police seized the money from 
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the accused. These two witnesses have no axe to grind against the accused. They 

being independent  witnesses their  evidence is found to be natural,  cogent  and 

beyond any reproach. The fact of imparting tuition is also admitted by the accused 

in her statement recorded under section 313 CrPC. While under cross examination 

PW-2 reiterated that she and Usha Das went together. True it is that in her cross 

examination she deposed that the recovered money was handed over to the police 

by the landlord meaning thereby the informant and her husband. This statement in 

cross examination rather corroborates her as she stated in her examination that the 

accused took out the money from her blouse and sari. Therefore after taking out 

the money the same was kept, as revealed from the deposition of PW-6 (Ratul 

Das) and that too in his cross examination, on a table. The defense side could not 

elicit  anything favourable to the accused from the cross examination of PW-3 

also. In her cross examination it has been clarified that the informant called them 

shouting that there has been a theft and then they went. This statement perfectly 

explains the spontaneous behaviour of PW-1 at the time of recovery the money 

from the  accused.  The  statement  of  PW-3  in  her  cross  examination  that  her 

signature in the seizure list [Exhibit-2 (3)] was taken by police by saying that the 

signature would be necessary subsequently for the purpose of evidence does not 

help the accused in any manner, rather it goes to show that the signature of PW-3 

is contemporaneous and was taken at the place of the occurrence at the time of the 

occurrence after coming of police.

    8.     PW-4, as pointed earlier, has entirely corroborated his wife (PW-1). He 

clarified in his cross examination the fact that the money was brought from the 

ATM. He further clarified in his cross examination that when he saw the accused 

preparing to leave after tuition, he went and checked his shirt wherein a part of the 

rupees 15000/- was kept and found that the money was missing. Therefore the 

deposition of PW-4 could not be assailed in any way to render him an unreliable 

witness. There is nothing on record to indicate any previous enmity between the 

accused on one side and PW-1 and PW-4 on the other. This completely rules out 

any possibility of false implication. Further, no reason can be attributed for falsely 

implicating the tutor of the child of PW-1 and PW-4.

     9.    The learned defense counsel Mr. H.K. Baruah, drawing the attention of 

this court to the deposition of PW-1 in respect of the fact of keeping of money in 

parts in godrej, under the mattress and in the shirt pocket, contended that as per 

her deposition total amount of money comes to rupees 12000/- and not rupees 

15000/- as alleged in the ejahar (exhibit-1) and therefore the allegation is untrue 
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and no such incident really occurred. I respectfully disagree with the contention. It 

is true that PW-1 could not pinpoint exactly in her deposition as to what amount 

of money was kept in the godrej, under the mattress and in the shirt pocket. The 

reason for this variation is that it was her husband (PW-4) who kept the money 

after bringing the same from an ATM. Though PW-1 could not exactly pinpoint 

as to what amount was kept where but she was certain about the total amount of 

rupees 15000/- which is revealed from her deposition. Further PW-2, PW-3 and 

PW-4 however exactly pointed out as to how much money was there. According 

to  them  there  was  rupees  14000/-  consisting  of  fourteen  1000  denomination 

currency notes, rupees 500/- of one 500 currency note and rupees 500/- of five 

100 currency notes. PW-2 clarified, that too in her cross examination, that she 

came to know about the money later on, which is natural. If we look closely the 

seizure list (exhibit-2), we find that the seized currency notes described in serial 

number 1 to 3 in the seizure list perfectly tallied with what PW-2, PW-3 and PW-

4 deposed. Therefore the finding with regard to the recovery of total amount of 

money from the accused is established without a shadow of doubt. It can be said 

that  it  is  this variation in the deposition of  PW-1 regarding the money which 

makes her deposition natural and quite believable, devoid of any tutoring as such 

minor and insignificant variation in the deposition of witnesses make them  rather 

trustworthy  and  truthful  ruling  out  the  possibility  of  any  tutoring  and 

embellishments. The depositions of PW-1,PW-2, PW-3 and PW-4, who are the 

key witnesses of the case, are found to be cogent, truthful, trustworthy and beyond 

any reproach. 

         10. Therefore it is clear that the sequence of events as narrated by the 

aforesaid four witnesses completely tallied with each other. The prompt lodging 

of the ejahar (exhibit-1) on the same day of the occurrence also rules out anything 

suggestive of deliberation in lodging the ejahar. 

       11.   PW-6 (Ratul Das) is also an independent witness. He deposed that on the 

day  of  the  occurrence  he  went  to  the  house  of  PW-4  when  he  saw  people 

gathering in the house. The fact of a gathering in the house of the informant is 

supported by PW-1 when she deposed that immediately after the occurrence there 

was a commotion and persons from the locality gathered around. When PW-6 

went to the place of the occurrence he was told by PW-4 that Jubi Baishya (the 

accused herein) committed theft on that day. He saw police coming to the place of 

the  occurrence.  The  fact  that  PW-4  told  him  (PW-6)  about  Jubi  Baishya 

committing theft on the day remained unassailed in his cross examination. This 
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information received by PW-6 from PW-4 is relevant only to the extent that it was 

the information given by PW-4 that Jubi Baishya committed theft on that day. 

This court is not unmindful of the fact that if this court is to decide whether the 

accused committed theft, on the strength of the evidence of PW-6 the same would 

amount to relying on hearsay evidence. But the fact remains that PW-4 told PW-6 

at the time of the occurrence as to what has happened on that day is relevant as 

the  same  is  a  natural  reaction  on  the  part  of  PW-4,  immediately  after  the 

occurrence. He admitted his signature [exhibit-2(4)] on the seizure list though he 

did  not  know  what  was  written  on  the  seizure  list.  His  ignorance  about  the 

contents of the seizure list however does not throw away the prosecution case to 

the wind as his presence at the place of the occurrence is not under dispute. 

     12.   The remaining two witnesses i.e.  PW-5 (Anil Kr. Deka) and PW-7 

(Aniruddha  Das)  are  the  investigating  officers  of  the  case  who submitted  the 

charge  sheet  (exhibit-3)  and  conducted  the  investigation  respectively.  PW-5 

deposed that he submitted the charge sheet against the accused on the basis of the 

materials  gathered  by  Aniruddha  Das  (PW-7).  PW-7  deposed  that  on  being 

endorsed with the investigation he went to the place of the occurrence, recorded 

statements of the witnesses, prepared the sketch map (exhibit-4) and seized rupees 

15000/- in presence of witnesses from the accused. Further the accused was taken 

to the police station. The fact of arrest is admitted by the accused in her statement 

recorded under section 313 CrPC. PW-7 clarified in his cross examination that the 

accused was made to seat on a sofa in the drawing room and in front of her, the 

money  amounting  to  rupees  15000/-  was  kept.  The  learned  defense  counsel 

argued that since the money was not recovered from the person of the accused 

therefore it can not be said that the money was recovered from the possession of 

the accused. With all due respect to the submission so made, this court is unable 

to agree with the contention. As already indicated earlier, PW-1, PW-2 and PW-3 

deposed that the money was recovered from the blouse and fold of the sari of the 

accused and therefore, after recovery, the same was naturally kept on a table till 

the police arrived. The prompt action on the part of the investigating agency rules 

out any false implication. The initiation of investigation on an ejahar lodged by 

PW-1 is established.  There is nothing in the deposition of PW-5 and PW-7 to 

indicate that the investigation is tainted and can not be relied upon. In this case 

there are no inherent discrepancies in the evidence of the prosecution witnesses. 

The  net  result  of  the  cumulating  evidence  unerringly  points  the  guilty  finger 

towards the accused.
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       13.   For the aforesaid reasons and discussion the point for determination is  

answered in the positive. The prosecution side has been able to prove the case 

under section 380 IPC against  the accused beyond any reasonable doubt.  The 

accused is found guilty of committing the offence of theft in dwelling house etc. 

punishable under section 380 IPC. Accordingly the accused is convicted of the 

said offence under section 380 IPC.

         14.   Having so convicted the question which this court must ask itself is 

whether the benefit of the provisions of the Probation of Offenders Act, 1958 can 

be extended to the convicted person. Having regard to the circumstances of the 

case, the manner in which the offence was committed by her in spite of being a 

teacher engaged to teach a child of class four, some sort of punishment need to be 

imposed to deter her from committing similar offence in future and deter others 

from committing such kind of offence and therefore the benefits of the provisions 

of the aforesaid Act can not be extended to the convicted person.

         15. The aggravating circumstances of the case are that the accused breached 

the trust of the family which engaged her to teach their son, she being a teacher 

was given access to the interior of the house but she took advantage of that, she 

acted in a manner which is most deplorable and she shattered the ideal values a 

teacher is supposed to teach a child. The only mitigating circumstance of case is 

that the accused is a young married woman of about 26 years of age. I have given 

my due regard to the same.  I have also considered the fact  that  the convicted 

person was immediately arrested after the occurrence and was sent to jail where 

she remained from 20-9-2009 to 1-10-2009 before being released on bail.  The 

court in imposing sentence must  consider not only personal  circumstances but 

also the need to punish the convicted person, a punishment which must be just in 

all  the circumstances,  the need to protect  the community,  the need for  a very 

strong denunciation of the conduct of the convicted person, having regard to the 

fact that she must be sentenced according to law and the need to generally deter 

others who might be like minded from committing similar offences. There is also, 

in my view, in this case a need to specifically deter her from committing offence 

in the future. In my view, the primary sentencing considerations in this case are 

punishment,  deterrence,  both  personal  and  general,  vindication  for  the  victim 

family, denunciation of the conduct and promotion of respect for the rule of law. 

In sentencing, I take account of all the matters I have referred to including the 

statutory maximum penalty for the offence.
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        16.   I have heard the accused in person as well as her learned counsel Mr.  

H.K. Baruah on the question of sentence and considered the prayer for a lenient 

sentence. The convict stated that she has two little children, she has been living 

separately from her husband since March, 2011 and she is the only bread earner 

for her children. Having due regard to the sentencing considerations referred to 

above,  particularly  the  age  of  the  convict,  absence  of  any  previous  criminal 

antecedents, the accused being a mother of two children and the fact that she is 

the  only  bread earner  of  the  family  as,  according to  her,  she  has  been living 

separately from her husband since March, 2011, and the  possible affect of a jail 

environment  would  have  on  her  two little  children  in  view of  this  court  the 

sentence of imprisonment of the period already undergone would meet the ends of 

justice. Hence for offence  of committing theft in dwelling house etc. punishable 

under section 380 IPC the convicted person is sentenced to undergo 10 (ten) days 

of simple imprisonment with a fine of Rs. 500/-(Rupees five hundreds only). In 

default to pay the fine the convicted person shall undergo simple imprisonment of 

15 (fifteen) days. Keeping in mind section 354(4) CrPC this court has imposed 

less than three months in this case due to the fact that the convict has, as indicated 

above,  two little  children  and she  is  the only  bread earner  of  the  family  and 

sending  the  convict  to  jail  will  have  devastation  consequences  for  her  two 

children for no fault of theirs. The period of detention already undergone by the 

convicted person shall be set off against the sentence of imprisonment in view of 

section 428 CrPC. Furnish a free copy of the judgment to the convicted person.

The judgment is pronounced in open court and given under my hand and 

seal on this 5th day of December, 2011.

         Judicial Magistrate, 1st Class,

                                                                                 Kamrup at Guwahati
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