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IN THE COURT OF SESSIONS JUDGE, KAMRUP, GUWAHATI 

 

 Present :- Dr. (Mrs) I. Shah 

 

 Criminal Revision No. 84 (K) of 2010 

 

 

1. Sri Bipin Sharma 

2. Sri Rajen Sharma and 

3. M/s Sandhilya Tea Trading 

  

   Accused/Petitioners 

 

 -Vs- 

 
 

1. M/S Associated Brokers Pvt. Ltd 
Represented by Mr. Bhabani Prasad 

Khound, Managing Director, Kushan 
Plaza 2nd Floor, Ganeshguri, G.S. 

Road, Dispur, Guwahati 
 

2. The State of Assam 
        

  Opposite Party 
 
 

Advocates :- 
 

1. For the Petitioners : Mr. S. I. Rasul

  

2. For the Opposite Party  : Md. Mazmal Hoque 

 
 

 

Date of Hearing : 11-08-2011 
 

Date of Judgment : 23-08-2011 
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J U D G M E N T 

 
 

     This revision is preferred against the Judgment and 

order dated 31-08-2010 passed by the learned S.D.J.M.(S) 

No. 2 Kamrup at Guwahati, in Complain Case No. 2083c of 

2010 convicting the appellants U/S 138 of the N.I. Act and 

sentencing them thereby to undergo simple imprisonment till 

the rising of the court and also to pay an amount of 

Rs.60,000/- as compensation payable to the complainant.  

 
 The complainant M/S Associated Brokers Pvt. Ltd 

represented by its managing director namely Bhabani Prasad 

Khound lodged a complained to the affect that the accused 

Nos. 1 and 2 being the proprietors of accused No.3, i.e. M/S 

Sandhilya Tea Trading Co. used to purchase tea from the 

complainant during the period from 1st April, 1999 to 22nd 

November, 1999. There was an outstanding dues of Rs. 

24,79,738.78/- The accused made payment for Rs. 

19,28,235.68/- leaving behind an outstanding dues of Rs. 

5,51,503.10/-. The accused vide latter dated 24-11-1999 

confirmed the said liability and promised to pay the 

outstanding dues along with interest @ Rs. 18% per annum 

up to 22-11-1999. Thereafter, the accused issued 9 account 

payee cheques to be drawn on Central Bank of India, Dispur 

Branch to the complainant vide the said letter dated 24-11-

1999. The description of the cheques are given as below : 

 

Cheque No. 010483 dt. 30-11-1999 of Rs. 50,000/- 

Cheque No. 010484 dt. 04-12-1999 of Rs. 60,000/- 

Cheque No. 010485 dt. 10-12-1999 of Rs. 65,000/- 

Cheque No. 010486 dt. 18-12-1999 of Rs. 65,000/- 

Cheque No. 010487 dt. 28-12-1999 of Rs. 65,000/- 
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Cheque No. 010488 dt. 05-01-2000 of Rs. 65,000/- 

Cheque No. 010489 dt. 15-01-2000 of Rs. 65,000/- 

Cheque No. 010490 dt. 23-01-2000 of Rs. 65,000/- 

Cheque No. 010491 dt. 31-01-2000 of Rs. 79,000/- 

 

 The accused persons requested the complainant to 

deposit only 3 cheques dated 30-11-1999 for Rs. 50,000/-, 

dated 04-12-1999 for Rs. 60,000/- and dated 10-12-1999 for 

Rs. 65,000/- to the bank for collection. Accordingly, the 

complainant presented the 3 cheques to the bank. Out of 3 

cheques only the cheque dated 04-12-1999 was honored by 

the bank and the two others cheques were returned along 

with the endorsement ‘Exceed arrangement’ and ‘insufficient 

fund’. The complainant then intimated the accused persons 

about the dishonoured of the said two cheques. The accused 

persons then made case payment of Rs. 65,000/- to the 

complainant against the cheque dated 10-12-1999. Then 

another cheque dated 13-11-1999 was presented by the 

complainant in the bank on 26-05-2000 and same was also 

dishonoured. As per the request of accused persons, 

complainant did not deposit the other six cheques in the bank 

for collection of payment and waited for payment of the dues 

by the accused persons. When the accused persons failed to 

make payment, the complainant issued latter dated 08-05-

2000 stating the entire facts that as per request to clear 

entire dues by 27-05-2000, but in spite of said request, the 

accused persons did not make payment and accordingly, the 

complainant presented the six cheques in their bank namely 

State Bank of India, South Guwahati Branch, on 21-06-2000 

for collection of payment against those cheques. The 

description of those cheques are as follows :    

 
 

 



4 

 

 Out of said six cheques only one cheque wherein date of 

issue of the cheque was given on 18-12-1999 of Rs. 65,000/- 

was honored. Other 5 cheques were bounced and returned to 

the complainant. The cheque dated 18-12-1999 was returned 

as the validity of the said cheque expired on the date of 

presentation. Earlier it was stated that the cheque 18-12-

1999 was honored is not correct. When the cheques were 

returned dishonoured the complainant through their advocate 

issued a notice demanding payment of amount. The accused 

persons duly received the said notices on 03-07-2000. But 

they failed to make payment to the complainant within 15 

days of the receipt of the said notice. Hence, complainant filed 

the complaint petition. During trial, the accused persons 

pleaded not guilty to the offence U/S 138 of N.I. Act and 

claimed to be tried. The prosecution examined one witness in 

support of their case i.e. the complainant Bhabani Prasad 

Khound. The accused also examined one witness in support of 

their case.  

 

 It is submitted that the complainant in their demand 

notice which was issued 01-07-2000 through their lawyer, 

demanded the amount of the time barred cheque also. One of 

the cheque was time barred and therefore it was dishonoured 

by the bank. However, during the cross-examination the 

complainant admitted that he has no claim for the cheque No. 

010483 and 010486. The complainant also admitted that on 

Mr. Birendra Lal Baruah was in-charge as Executive Senior 

Asstt. of their company. He admitted that Ext.-A looks like his 

company’s letter pad and the seal writing and signature of 

Birendra Lal Barua. However, he denied that the accused 

persons paid the cheque amount vide Exts.- B, C, D, E, F and 

G which were received by Mr. Birendra Lal Baruah. Although, 

he admitted that said exhibits looks like their company’s letter 
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head and the hand writing on those exhibits also looks like the 

hand writing and signature of Birendra Lal Baruah. He stated 

that he has no knowledge that Birendra Lal Baruah received 

the cheque money. The accused Bipin Sharma examined 

himself as defence witness. According to him, the cheques 

amounts were paid to the complainant on 24-07-2000, 16-08-

2000, 26-09-2000 and 10-10-2000. He exhibited the original 

receipts signed and written by Birendra Lal Barua with the 

seal of the complainant’s company on the letter head. The 

accused case is that they issued nine post dated cheques and 

the all outstanding dues were in due course paid to the Senior 

Executive of the complainant’s company. Therefore, the 

accused persons have no liability against the complainant. The 

accused as D.W.-1 proved vide Exts.-3, 4, 5, 6 and 7. He had 

paid all the outstanding dues to the complainant. However, 

the cheques amount except Ext.-3 were paid after the 

commission of the offence. It is further submitted that when 

in this case no fine have been imposed then the court could 

not impose compensation out of that amount. According to 

learned counsel, the court could not have awarded 

compensation when no fine was awarded for the offence. Here 

in this case the learned trial court awarded sentence to 

undergo imprisonment till rising of the court and also to pay a 

fine of Rs. 60,000/- as compensation to the complainant. In 

my opinion, it is in the exercise of this power U/S 375(3) that 

trial court has awarded the compensation in question. The 

learned counsel has further submitted that this figure is 

awarded arbitrarily by the trial court without there being any 

evidence in this regard and the court has not given an 

opportunity to the appellants to adduce any evidence as to 

their monetary capacity or as to their requirement of the 

complainant. The learned counsel has submitted that this 

exuberant amount could not have been awarded. 
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 In this case, Palaniapa Gawandar Vs State of Tamilnadu 

and others (AIR) 177 SC 1323 and Sarwan Sing and other     

–Vs- State of Punjab (AIR) 1978 SC 1525 it was observed that 

it is true that in those cases the court while considering the 

compensation awarded by the courts below that compensation 

is question should be commensurate with the capacity of the 

accused to pay as also other facts and circumstances of that 

like the gravity of the offence, the needs of victim family etc. 

Admittedly, in this case the accused paid all the outstanding 

dues during the trial court and prior to the trial also he has 

paid some of the dues. On perusal of records, I find that there 

was business transaction between the parties. However, the 

accused failed to discharged his liability within time. 

Considering the facts and circumstances of the case, I find 

that the reasonable amount which would be fit the facts of the 

case should be Rs.20,000/- as because the complainant had 

to face the trial and outstanding dues were not cleared by the 

accused at the initial stage. In view of the above, the 

judgment passed by the lower court is partly modified. The 

compensation awarded by the trial court U/S 357 is modified 

from payment of Rs.60,000/- to Rs.20,000/- with this 

modification the appeal is partly allowed. Send down the 

L.C.R. along with a copy of this judgment to the court below.     

 

 Given under my hand and seal of this court on this 23rd 

day of August, 2011. 
 

 
             Sessions Judge 

                                                      Kamrup, Guwahati 
Dictated & Corrected by me                 

 
 

Sessions Judge 

Kamrup, Guwahati    


