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HIGH  COURT  FORM  NO.  (J)  3. 
HEADING OF JUDGMENT ON APPEAL 

 
DISTRICT      :  Kamrup. 
 
In the Appellate Court of the Civil Judge No. 1, Kamrup, Guwahati. 
 
 

Present            :  Shri J.K. Pramanik, AJS,  
                           Civil Judge No. 1, 
   Guwahati. 
 
           Tuesday,  the    9th  day of  August,  2011. 
 

Title Appeal No. 65 of 2009. 
 

 From the decree/order dated 04/06/2009 of Munsiff No. 1, 
Kamrup, Guwahati, passed in T.S. No. 451 of 2006. 
 
1. Md. Yusufar Rahman, 
2. Musstt. Monowara Begum, 
3. Musstt. Nazma Begum.        …………………….    Plaintiffs/Appellants 

 
-Versus- 

1. Musstt. Nurjahan Begum, 
2. Faruk Ahmed, 
3. Nasik Ahmed.                 ……..……………    defendants/Respondents    
 
4. Md. Najibar Rahman, 
5. Sub-Registrar, Guwahati,  
6. Mr. Ranjit Choudhury,     …………defendants/Proforma respondents.     
 
7. Md. Nazimuddin Ahmed  ………………..       Proforma defendant / 
                                                                           Proforma respondent. 
                                                                                                    
   This appeal coming on this day (or having been heard on) 
11/07/2011 in presence of   
 
1. Mr. B. Kr. Kalita, 
2.      Mr. Z. Ahsan,  
2.      Ms. J. Deka,                                        Advocate(s) for appellant 
3.      Mr. S. Kr. Choudhury.    ………           Pleader(s) 
 
 
                                            -AND- 
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1.     Mr. K. Bhatta, 
1.     Mr. J. Sarma,                                Advocate (s) for Respondents  
2.     Mr. S. Ali                  …………       Pleader(s) 

   

            And having stood for consideration to this day, the court    

delivered the following judgment:- 

                                                                             

                                                         J U D G M E N T 
 

 

1.      This appeal is directed against the impugned judgment 

and decree dated 04/06/2009 passed in T.S. No. 451/2006 by the 

learned Munsiff No. 1, Kamrup, Guwahati dismissing the suit of the 

appellants/plaintiffs.  

 

2.  That being highly aggrieved and dissatisfied with the 

impugned judgment and decree, aforesaid, the appellants/plaintiffs 

preferred this appeal on amongst other following grounds :-   

 

   For that the learned trial court erred in law and on facts in 

passing the impugned judgment and decree, the learned trial court 

has sifted  through the evidence on record wrongly and has passed 

the impugned judgment and decree illegally, for that there being 

discrepancies and inconsistencies in the evidence of the defendant’s 

witnesses, the learned trial court should not have dismissed the suit, 

for that the findings of the learned trial court holding that defendants/ 

respondents were not tenant are perverse, for that learned trial court 

failed to consider that the signatures on sale deed No. 7472/99 dated 

10/9/1999 are forged and the plaintiffs having specifically denied their 

signatures both by pleadings and evidences,  for that the learned trial  
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court while deciding the issue No. 4, has acted illegally by putting 

burden of proof on the genuineness of the signatures on the said 

deed upon the plaintiff,  the learned trial court has erred in law and of 

facts in deciding the issue No. 5 also, for that the learned trial court 

has misinterpreted the provisions of section 67 and 102 of Evidence 

Act and has wrongly applied the provisions of the said Sections while 

deciding the issue No. 3 and 4 in the instant case, for that the learned 

trial court has erred in law by holding Exhibit 1, Ext. 4, Ext. 9, Ext. 11 

and Ext. 12 as genuine as the defendants have not been able to 

establish the genuineness thereof through reasonable evidence, for 

that the learned trial court has also erred in law by proceeding with 

the trial of the suit since the stage of evidence till argument without 

framing any issue and thereby the plaintiffs have been prejudiced in 

establishing their case and as such the impugned judgment and 

decree are bad in law and the same are liable to be set aside.             

 

3.  Plaintiff’s case, in a nutshell, is interalia, that one  Mahibar 

Rahman, the husband of the plaintiff No. 1 and father of the plaintiff 

No. 2 and 3 was the absolute owner of land under K.P. Patta No. 

1519 containing dag No. 1955. After the death of Mahibar Rahman 

on 30/12/97 the plaintiffs got mutation of their names in mutation case 

No. 218 of 1997-98. The plaintiffs by registered sale deed transferred 

1.34 Are land to the proforma defendant No. 2, Md. Najimuddin 

Ahmed. The defendant No. 1 Md. Sarifuddin Ahmed was a monthly 

tenant under the plaintiff at monthly rent of Rs. 1200/-. The defendant 

No. 1 without notice and knowledge of the plaintiffs fraudulently got 

registered a sale deed No. 7472 of 1999 transferring 1.34 Are on 

16/9/99 by forging the signature of the plaintiffs which came to the 

knowledge of the plaintiff on 6/7/01 on receipt of certified copy thereof 
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 from Sub-register office. Said defendant No. 1 Sarifuddin died on 

9/2/01. Hence, the legal heirs defendants No. 1 (1) to 1 (13) are 

made defendants, who are possessing “C” schedule land measuring 

5 lechas out of 10 lechas of suit land as monthly tenants, But 

defendant No. 1 fraudulently transferred 10 lechas apart from 5 

lechas of suit premises in his possession as tenants, rest 5 lechas is 

under possession of the plaintiff.  Hence the plaintiff has instituted 

this suit for declaration, cancellation of sale deed, permanent 

injunction and to issue precept to the Revenue Authorities to cancel 

the mutation of Sarifuddin, from the land record and also for recovery 

of possession of suit land at schedule ‘C’ of the plaint.   

 

4..   While, on the other hand, by filing written statement, the 

answering defendants denying the truth of the plaintiff’s case 

interalia, pleaded that the plaintiffs challenged the sale deed No. 

4722/99 but did not challenge the agreement dated 30/6/97 and 

permission No. KRM – 6/97 dated 3/1/98. Purchaser got order on 

23/12/99. On 18/7/02, legal heirs 1 (1) to 1 (13) got mutation in place 

of late Sarifuddin and electric connection. It is stated that the 

predecessor of the plaintiff entered into an agreement of sale the suit 

land to defendant No. 1 Sarifuddin Ahmed and took Rs. 1,10,000/- as 

advance. Thereafter, the plaintiff applied for permission to sell the 

land, which they obtained on 3/1/98 and 10/9/99 and accordingly the 

plaintiff duly executed deed No. 7472/99 on 10/9/99 in favour of the 

defendant No. 1 on 9/2/01. After more than three years elapsed when 

the plaintiff filed this suit which is barred by limitation. Defendants are 

possessing the suit land. It is further contended that the plaintiff has 

no right, title and possession over the suit land and accordingly the 

defendants prayed for dismissal of the suit.  
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   During delivery of the judgment learned trial court framed 

the following issues as per the pleadings and evidence adduced by 

the parties, since the issues framed earlier was not found on record.    

 

1. Whether there is cause of action for the suit ?                                                       

2. Whether the suit is maintainable ? 

3. Whether the defendants are tenants of the plaintiffs ? 

4. Whether the sale deed No. 7472/99 is forged ? 

5. Whether the plaintiffs are entitled to the relief prayed 

for ? 

 

        During trial plaintiffs examined three witnesses and 

defendants examined two witnesses and both sides have also 

adduced documentary evidence in support of their respective case.  

 

   During hearing of appeal, learned lawyer for the 

appellant/ plaintiff argued that the learned trial court failed to consider 

the pleadings and evidence on record in its true perspective and 

dismissed the suit wrongly by shifting the burden of proof upon the 

plaintiff on the genuineness of the signatures on the said sale deed 

No. 7472/99 dated 10/9/99 and thereby illegally held that the 

signatures on the sale deed are not forged, and thereby passed the 

impugned judgment wrongly, which is required to be interfered with. 

Learned lawyer for the appellant further submitted that the impugned 

judgment is passed illegally as issues are framed unheard and 

mechanically causing miscarriage of justice to the appellant by the 

learned court below, and, as such the impugned judgment is bad in 

law and liable to be set aside. Learned lawyer for the appellant further 

argued that learned trial court decided issue No.s  3,  4 and 5 wrongly  
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by misinterpreting the provision of section 67 and section 102 of the 

Evidence Act and committed error by holding that the said sale deed 

(Ext. 1), sale permission (Ext. 4), agreement for sale (Ext. 9) and 

money receipts  Ext. 11 and 12 are genuine although the defendants 

failed to prove these as genuine by legal evidence and thereby the 

impugned judgment suffers from illegality and liable to be set aside.  

 

   In the present appeal also, the learned lawyer for the 

appellant, submitted that during trial neither the plaintiff’s/appellant’s 

learned lawyer made any prayer for sending the sale deed (Ext. 1) in 

question to the competent Handwriting Expert nor the learned trial 

court directed for examination of the sale deed (Ext. No. 1) by the 

competent Handwriting Expert nor called for any report to reach a just 

decision in the disputed matter. Rather the learned trial court decided 

the case with evidence in sufficient relying on the admitted signature 

of agreement for sale (Ext 9) and for failure of the plaintiff to prove the 

alleged tenancy against the defendant.  

 

   Learned lawyer for the appellant also submitted that the 

additional evidence of document in the form of examination of sale 

deed (Ext 1) and report thereof by the Handwriting Expert on Ext. 1 

has a subjective effect on issue No. 3, which is the main issue. 

Learned lawyer for the appellant cited the case Law 2010 SCC L. 

COM 21 Shyam Gopal Bindal & ors appellant –Vs- Land Acquisition 

Officer and another, respondent, in support of his contention and 

prayed for remanding the case for fresh decision after obtaining the 

report of examination of the sale deed Ext. 1 by Handwriting Expert to 

reach a decision. I have perused the said case law where in inter alia 

observed  that  documents  which  were sought for to be produced by  
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the appellants for the very basis of the claim made by the appellants 

in the civil suit. Their consideration by the court was necessary for 

just decision of the case. Appeal allowed case is remanded back for 

fresh decision.  

  

   Accordingly the learned lawyer for the appellant prayed 

for setting aside the impugned judgment and decree and for allowing 

the appeal.    

 

   While, on the other hand, learned lawyer for the 

respondent argued that learned trial court appraised the evidence on 

record rightly as the plaintiff failed to establish that the defendants are 

tenants under them as the documentary evidence, agreement for sale 

(Ext. 9) are admitted to be executed on 30/6/97 between the plaintiff 

and the defendants in cross proving his signatures Ext. 9 (1) and so 

the signatures i.e. 9 (2), 9 (3) and 9 (4) to be the signatures of 

Piyareennesa, Monowara Begum and Nazma Begum. Learned 

lawyer for the respondent further argued that learned court below 

decided the suit as per materials available on record as the plaintiff 

failed to produced Piyareennessa or examine her by commission, 

since old, to disprove her signature in Ext. 4, certified copy of sale 

permission, in much as while in his cross said P.W. 1 admitted his 

signature in the money receipts Ext. 11 and Ext. 12 and thereby 

admitted the said Exhibits and as such, the finding of the learned trial 

court suffers from no illegality and, hence, the impugned judgment 

and decree requires no interference. Learned lawyer for the 

respondent further argued that the plaintiffs led evidence knowing 

their case, as such, framing of issues during judgment by the learned 

trial  court  has in no  way  prejudiced  the  plaintiff  and,  as such,  no  
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interference is necessary in the impugned judgment and decree 

appealed against. Accordingly learned lawyer for the respondent 

prayed for dismissal of the appeal.  

 

  I have gone through the pleadings and evidence on 

record.  Perused  the  impugned  judgment and decree and heard the 

learned lawyers for the both sides. Perused and considered the 

written arguments submitted by the respondent.   

 

    From the scrutiny of the record and the impugned 

judgment, it is crystal clear that the crux of the present case in appeal 

is to be considered whether the alleged sale deed No. 7472/99 dated 

10/9/99 in question is forged or not  and whether the defendants are 

tenant under the plaintiff or not ? 

 

   During trial learned court below as per the materials 

available on record held both the aforesaid points in negative. While 

deciding, as such, learned trial court held that the plaintiff though 

denied to execute the said sale deed but admitted the agreement for 

sale by admitting their signature therein. Moreover, the plaintiff also 

failed to prove the alleged tenancy. It further reveals for record that in 

this case plaintiff exhibited certified copy of the sale deed. Neither 

called for the original nor prayed for examination of the sale deed by 

Handwriting Expert.  

 

   Perusal of the record further reveals that learned court 

below considering the failure of the plaintiff to prove the tenancy and 

the admission of the signature in the agreement  for sale (Ext. 9) by 

the  P.W.s,  as  stated above  held  inter  alia that in all probability the  
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said sale deed is not forged, as the plaintiff failed to prove it by 

discharging his burden and that there is no likelihood of availabilities 

of any documentary evidence to prove forgery.  

 

   Perusal of the record further reveals that during trial 

neither the plaintiff submitted an application No. 1284/10 for sending 

the sale deed to hand writing expert alleging mistake and negligence 

of their learned lawyer and nor the learned court itself sent the said 

sale deed to expert for opinion although such report of the 

Handwriting expert is necessary and the very basis of evidence to 

decide the case satisfactorily.  

 

   In view of above, I find that it is evident from record that 

there is no evidence on record to ascertain the genuineness of the 

sale deed in question (Ext. 1). Although it is on record that the plaintiff 

admitted their signature in the agreement for sale, which shows that 

agreement for sale is admitted and proved. Further it is also on 

record that the defendants denied the fact of tenancy, which the 

plaintiff failed. Whether in the aforesaid situation, in the absence of 

report and evidence of the Handwriting Expert relying only on 

probabilities, as stated above, it can be held that the sale deed (Ext. 

1) is not forged and whether to set the dispute at naught, it is 

necessary to send the disputed sale deed (Ext. 1) to the competent 

Handwriting Expert in the interest of justice and as per law of 

evidence and produce in the circumstances when the contention of 

the appellant is that due to mistake and negligence of their previous 

learned counsel, no such petition was filed for examination of the Ext. 

1 by competent expert during trial court which is realized, during the 

appeal and after being so advised filed such a petition.        
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   Indeed, the settled law is that for the default of the 

learned lawyer party should not suffer in as much as it is also an 

aspect to be looked into whether in the absence of the such report of 

the handwriting expert, there is evidence in sufficient to decide the 

main issue No. 3 by legal evidence. In this respect discussed herein 

above, it is apparent that the learned trial court has decided the case 

in hand on probability and with evidence in sufficient and without 

taking recourse to the opinion of the competent Handwriting Expert 

on  said disputed document by sending it to the Handwriting Expert 

for examination of the same and report thereof with other admitted 

signature of the documents, available before the learned trial court for 

deciding the case more satisfactorily.   

                                                                             

   As such, in my view the impugned judgment and decree 

has been passed by the learned trial court with evidence insufficient 

and the same suffers from illegalities. In this respect, I followed the 

principles of the aforesaid case law wherein inter alia, observed that 

the documents which were sought for to be produced by the 

appellants formed the very basis of the claim made by the appellants 

in the civil suit, their consideration by the court was necessary for just 

decision of the case. Hon’ble Apex Court allowed the application for 

additional evidence and the mater is remanded back to the learned 

trial court for fresh decision on merit.   

 

    As such, I am of the view that in the present case there is 

evidence in sufficient and hence if the document sought for is sent to 

the Handwriting Expert, it will help the court to decide the case more 

satisfactorily to meet the ends of justice without prejudice, as such, 

instant  suit  requires  fresh  decision on all issues  after  obtaining the  
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examination report and evidence of Handwriting Expert regarding the 

said questioned document and in view of the matter, I consider it 

necessary in the interest of justice to remand the case to the learned 

lower court for fresh decision on all issues after obtaining report of 

Handwriting Expert on the said questioned sale deed on the basis of 

the admitted signatures of the plaintiff available on record at the cost 

of the plaintiff/appellant. 

 

   Accordingly the appeal and the petition is allowed. The 

impugned judgment and decree is hereby set aside and I remand the 

case to the learned trial court with direction to decide the case afresh 

on all issues after obtaining the report and evidence of the competent 

Handwriting Expert on the questioned document and after hearing 

both sides according to law preferably within three months from the 

date of receipt of the case record.  

 

   Parties are left to bear their own cost.   

                                                                     

   Send down the case record along with a copy of this 

judgment to the learned court below for necessary action.  

 

   Given under my hand and seal of this Court on this the 9th 

day of August,  2011. 

 
Dictated and corrected                                           Civil Judge No. 1, 
          By me                                                    Kamrup,Guwahati. 
 
 
Civil Judge No. 1, 
Kamrup, Guwahati. 
 

 

 

 


