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TITLE SUIT NO: 1047 OF 2006
PLAINTIFF: MUSTT. SAHEBA BEGUM Vs
DEFENDANTS: MD. FIROZ ALI

Form no. (J) 2

Heading of judgment in original suit/ case

In the original court of the Munsiff No.1, Kamrup

Present: Yusuf Azaz

THURSDAY, the 22ND  day of DECEMBER,2011

TITLE SUIT NO.1047/2006

1. MUSTT. SAHEBA BEGUM
                                                                                               Plaintiff v/s
                                                                                               Petitioner/s 
                                                   versus

2. MD. FIROZ ALI
                                                                                              Defendant/s
                                                                                              Opposite 
party/s

This suit/ case coming on for final hearing on 13/12/2011 in the 
presence of –

SHRI R.K MOUR, Advocate for the plaintiff; and

SHRI J. ISLAM for the defendant,

and having stood for consideration to this day, the court delivered the 
following judgment-
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JUDGMENT

1. The plaintiff has instituted this suit for the specific performance of 
the contract dated 5/11/2001 or in the alternative for the recovery of 
Rs.1,00,000/- alongwith interest.

2. The brief facts leading to the institution of this suit as is revealed in 
the plaint is that:

3. The plaintiff, Musst. Saheba Begum has pleaded that the defendant, 
Md.  Firoz  Ali  took  a  loan  of  Rs.1,00,000/-  from  her  husband, 
Nuruddin Ahmed (since deceased) on 6/11/2000 and entered into an 
agreement whereby it was agreed that if the said loan is not repaid 
within  one  year  then  the  defendant  would  have  to  sell  his  truck 
bearing registration no.AS01C/ 3126 to the plaintiff’s husband.

4. The plaintiff further pleaded that her husband died in the meantime 
on 6/5/2001, but the loan remained unpaid till then.

5. The plaintiff pleaded that she demanded the repayment of the loan 
after the death of her husband and accordingly the defendant entered 
into  a  separate  agreement  with  her  on  5/11/2001,  whereby  the 
defendant acknowledged the said loan and further agreed to repay 
the  said  loan  to  the  plaintiff  within  one  year  from  the  date  of 
agreement or else agreed to sell his truck to the plaintiff.

6. According  to  the  plaintiff,  the  defendant  failed  and  neglected  to 
repay  the  loan  even  after  the  lapse  of  one  year;  as  such  she 
demanded the repayment of the loan to which the defendant refused 
to pay; hence this suit for the specific performance of the contract to 
sell the said truck in favour of the plaintiff or in the alternative for 
the recovery of Rs.1,00,000/- alongwith interest.

7. The  defendant  appeared  and  contested  the  suit  by  filing  written 
statement.  The  defendant  admitted  that  he  took  the  loan  of 
Rs.1,00,000/-  from the  plaintiff’s  husband  by  executing  the  bond 
dated 6/11/2000 (the defendant referred the agreement as bond and 
contends  that  the  same  is  not  an  agreement  but  a  bond).  The 
defendant  further  admitted  that  he  entered  into  the  subsequent 
agreement  with  the  plaintiff’s  wife,  but  on  that  day no loan was 
advanced, which means that there was no consideration for the said 
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agreement;  hence  the  subsequent  agreement  is  void  for  want  of 
consideration.

8. The defendant further stated that the plaintiff has not obtained any 
succession certificate  for  the alleged debt;  as  such the suit  is  not 
maintainable.

9. The defendant had further contended that he had paid a substantial 
amount of the said loan during the lifetime of the plaintiff’s husband 
and  after  his  death;  and  that  in  this  manner  he  has  paid  in  total 
Rs.85,000/-  out  of  the  said  Rs.1,00,000.  The  defendant  would 
contend that he paid Rs.79,000/- in cash to the plaintiff’s husband 
and  the  plaintiff  from  time  to  time  and  further  Rs.6000/-  was 
adjusted for the bricks supplied by him to the plaintiff.

10.The defendant has further denied that he is the owner of the said 
truck bearing registration no.AS01C/3126; hence would contend that 
there is no question of transferring the same.

11.The defendant would contend that there was no privity of contract 
with the plaintiff; hence the plaintiff is not entitled to the reliefs, as 
prayed for.

12.Upon the pleadings of the parties my learned predecessor in office 
framed the following issues in this suit-

(1) Whether the suit of the plaintiff is maintainable?

(2) Whether the plaintiff can file a suit for the recovery of loan of 
Rs.1,00,000/-  without  obtaining  a  succession  certificate  in 
respect of the loan advanced by Late Nuruddin Ahmed?

(3) Whether the suit is barred by limitation under Article 54 of the 
Limitation Act,1963?

(4) Whether the suit is bad for non- joinder of all legal heirs of 
Late Nuruddin Ahmed?

(5) Whether  the  truck  bearing  registration  no.AS01C/  3126 
belongs to the defendant?

(6) Whether  the  agreement  dated  6/11/2000  is  a  bond  or 
agreement?
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(7) Whether the document dated 6/11/2001 (ought to have been 
dated  5/11/2001)  is  an  agreement  or  Bond?  If  it  is  an 
agreement,  whether the said agreement  is valid for  want of 
consideration?

(8) Whether the defendant paid Rs.85,000/- to the husband of the 
plaintiff or plaintiff?

(9) To what relief (s) if any, the plaintiffs are entitled?

13.Both  the  parties  adduced  evidence  in  support  of  their  case  and 
tendered documents in evidence.

14.I have heard the learned counsels for both the parties. The learned 
counsel  for  the  plaintiff  would  submit  that  the  defendant  has 
admitted the agreement entered into between him and the plaintiff; 
as such the suit is liable to be decreed.

15.The learned counsel for the defendant contended that the suit is not 
maintainable  because  the  agreement  entered  into  between  the 
plaintiff and the defendant is without consideration; hence the same 
is void. He further contended that the plaintiff has not obtained any 
succession certificate for the debts of the deceased as such the suit is 
not  maintainable.  The  learned  counsel  for  the  defendant  would 
further contend that the defendant has already paid Rs.85,000/- as 
such only Rs.15,000/- remains to be paid.

DISCUSSION,  DECISION  AND  REASONS  FOR  THE 
DECISION:

16.Now let  us discuss  the materials  on record and try to arrive at  a 
definite finding as regards the issues in this suit-

ISSUE  NO.1&2:  Whether  the  suit  of  the  plaintiff  is  
maintainable?//  Whether  the  plaintiff  can  file  a  suit  for  the  
recovery of loan of Rs.1,00,000/- without obtaining a succession  
certificate  in  respect  of  the  loan  advanced  by  Late  Nuruddin  
Ahmed?
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17.The plaintiff would contend that the suit is not maintainable because 
the plaintiff has not obtained any succession certificate for the debts 
due to the deceased, Nuruddin Ahmed.

18.It  is  an  admitted  fact  that  the  loan  was  advanced  by  Nuruddin 
Ahmed, the husband of the plaintiff. It is also an admitted fact that 
the defendant and the plaintiff later on, after the death of Nuruddin 
Ahmed  entered  into  a  fresh  agreement  whereby  the  defendant 
admitted his liability and further agreed to repay the said loan.

19.The  learned  counsel  for  the  plaintiff  would  contend  that  the 
defendant  entered  into  a  separate  agreement  with  the  plaintiff 
whereby he admitted his liability and promised the repay the said 
loan; hence the plaintiff is suing the defendant in her own right and 
not as representative of the deceased, Nuruddin Ahmed. 

20.I have perused the aforesaid agreement which is marked as exhibit 2. 
I have also perused the pleading of the plaintiff. It is evident from 
the  exhibit  1  and  the  pleading  of  the  plaintiff  that  it  was  the 
deceased, Nuruddin Ahmed who advanced the said loan. It is also 
evident that after the death of Nuruddin Ahmed, the plaintiff and the 
defendant entered into the so called agreement vide exhibit 2. The 
perusal of the exhibit 2 and the combined reading of the pleadings of 
the parties clearly reveals that the exhibit 2 is not an “agreement” in 
the true sense of the term, but is merely an acknowledgment of the 
debt  due  to  the  deceased  and  to  repay  the  said  debt  to  the 
representative of the deceased. 

21.Consideration is one of the main ingredients to constitute a valid and 
enforceable “agreement”, but the same is missing in this case. The 
subsequent “agreement” (exhibit 2) does not have any consideration, 
because admittedly the plaintiff had not done anything in furtherance 
of  the  contract.  The  exhibit  2  can  at  best  be  considered  as 
acknowledgment of the debt. The defendant has by way of the said 
exhibit 2 acknowledged the liability of debt and further promised to 
repay the said debt. 

22.In view of the above discussion it is held that the said exhibit 2 is not 
an independent contract,  but  is  merely an acknowledgment of  the 
debt due to the deceased, Nuruddin Ahmed and a promise to pay the 



Page 6 of 12

TITLE SUIT NO: 1047 OF 2006
PLAINTIFF: MUSTT. SAHEBA BEGUM Vs
DEFENDANTS: MD. FIROZ ALI

said debt to the plaintiff; hence the contention of the plaintiff that the 
exhibit 2 is a separate and independent contract is not sustainable.

23.Now the question which is required to be decided is as to whether 
the plaintiff can sue for the recovery of the debt due to her deceased 
husband without obtaining succession certificate. The answer to this 
question  would  lead  us  to  section  214  of  the  Indian  Succession 
Act,1925 which provides that no court shall pass a decree against the 
debtor  of  a  deceased  person for  payment  of  his  debt  to  a  person 
claiming succession unless the letters of administration or succession 
certificate in case of debt is produced. The section 214 of the Indian 
Succession Act,1925 reads as-

214.  Proof  of  representative  title  a  condition precedent  to  
recovery  through  the  Courts  of  debts  from  debtors  of  
deceased persons.—(1) No Court shall—

pass  a  decree  against  a  debtor  of  a  deceased  person  for  
payment of his debt to a person claiming on succession to be  
entitled to the effects of the deceased person or to any part  
thereof, or

proceed, upon an application of a person claiming to be so  
entitled, to execute against such a debtor a decree or order  
for the payment of his debt,

except on the production, by the person so claiming of—

a probate or letters of administration evidencing the grant to  
him of administration to the estate of the deceased, or

(ii) a certificate granted under section 31 or section 32 of the  
Administrator-General’s Act, 1913 (3 of 1913), and having  
the debt mentioned therein, or

(iii)  a  succession  certificate  granted  under  Part  X  and 
having the debt specified therein, or

(iv)  a  certificate  granted under  the  Succession  Certificate  
Act, 1889 (7 of 1889), or

(v) a certificate granted under Bombay Regulation No. VIII  
of  1827,  and,  if  granted after  the first  day of  May,  1889,  
having the debt specified therein.
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(2)  The word  “debt” in  sub-section (1)  includes  any debt  
except  rent,  revenue or  profits  payable  in  respect  of  land  
used for agricultural purposes.

24.It is seen from the section 214 of the Indian Succession Act,1925 
that it does not bar the institution of the suit by a legal representative, 
but it merely bars the passing of the decree unless the succession 
certificate in granted. In the instant suit the plaintiff has claimed for 
the recovery of the debt of her deceased husband, but admittedly she 
has not obtained succession certificate in respect of the said debt; as 
such no decree for  the recovery of  the said debt  from the debtor 
could be passed without the production of the succession certificate, 
but that by itself would not debar this court from adjudicating upon 
the dispute. 

25.In a suit  of this nature, the court would, if it  really finds that the 
debtor  is  liable  to  repay  the  debt,  decide  the  suit  and  give  its 
decisions on the issues, but keep the passing of the decree and its 
enforceability  conditional  upon  the  production  of  the  succession 
certificate.

26.In view of the above it is held that the suit is maintainable; hence not 
bad for not obtaining succession certificate.

27.DECISION:   The  suit  is  not  bad  for  not  obtaining  succession 
certificate; hence the suit is maintainable; as such both the issues are 
answered in the negative, in favour of the plaintiff.

ISSUE NO.4:   Whether the suit is bad for non- joinder of all legal   
heirs of Late Nuruddin Ahmed?

28.The defendant has contended that the suit is bad for the non joinder 
of all the legal heirs of Lt. Nuruddin Ahmed. 

29.This  is  a suit  for  the recovery of  money due to the estate  of  the 
deceased, Lt. Nuruddin Ahmed.

30.In view of  section  214 of  the Indian  Succession  Act,1925 which 
provides that no decree can be passed in favour of any person for the 
recovery of debt of the deceased unless a succession certificate to 
this effect is produced in his favour, it is held that the suit is not bad 
for non joinder of all the legal heirs of Lt. Nuruddin Ahmed.

31.Any one of the legal representative may sue for the recovery of debt 
provided he had obtained the succession certificate  specifying the 
debt.

32.DECISION:   The suit is not bad for non joinder of all the legal heirs 
of Lt. Nuruddin Ahmed.
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ISSUE NO.5:    Whether the truck bearing registration no.AS01C/   
3126 belongs to the defendant?

33.The  defendant  had  pleaded  that  the  vehicle  bearing  registration 
no.AS01C/3126 does not belong to him.

34.In order to ascertain this fact, the court had called the official of the 
District  Transport  Office,  Kamrup alongwith the relevant  records. 
The official  of  the District  Transport  Office  has deposed that  the 
vehicle  bearing registration  no.AS01C/  3126 is  not  a  truck  but  a 
scooter registered in the name of one Mahabir Agarwala. The official 
also produced the relevant record and the same is marked as exhibit 
C.  The  perusal  of  the  exhibit  C  clearly  reveals  that  the  vehicle 
bearing  registration  no.AS01C/  3126  is  a  Bajaj  Super  Scooter 
registered in the name of one Mahabir Agarwala. There is nothing on 
record to doubt or disbelieve the said witness; as such it is held that 
the  vehicle  bearing  registration  no.AS01C/  3126  is  not  a  truck 
belonging to the defendant.

35.DECISION:   The vehicle bearing registration no.AS01C/3126 is not a 
truck and the said vehicle does not belong to defendant.

ISSUE NO.6:   Whether the agreement dated 6/11/2000 is a bond or   
agreement?

36.The defendant has pleaded that the agreement dated 6/11/2000 is a 
bond and not an agreement.

37.The Indian Stamp Act,1899 defines “bond” includes an instrument 
whereby a person obliges to pay money to another if a specified act 
is performed or not performed. 

38.It  is,  therefore,  seen  that  the  bond  is  nothing  but  an  agreement 
whereby an amount is paid for the breach of a contract. The bond is 
also an agreement and it has all the essential conditions of a valid 
and enforceable contract.

39.In the  instant  case  the  agreement  dated 6/11/2000 is  an contract, 
whereby the defendant took a loan of Rs.1,00,000/- from Nuruddin 
Ahmed and promised to repay the said loan within one year. The 
agreement  dated  6/11/2000 has  all  the  ingredients  of  a  valid  and 
enforceable  contract.  There  is  consideration  in  the  form  of 
Rs.1,00,000/- loan from Nuruddin Ahmed and further a promise to 
repay the said loan by the defendant. 

40.In view of the above it is held that the agreement dated 6/11/2000 is 
a  valid  and  enforceable  contract  and  is  not  a  bond.  The  said 
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agreement dated 6/11/2000 cannot be termed as a bond because it 
does not provide that the defendant would pay a certain amount on 
the happening or not happening of a certain event.

41.DECISION:   The  said  agreement  dated  6/11/2000  is  a  valid  and 
enforceable contract and not a bond.

ISSUE NO.7:    Whether  the document dated 6/11/2001 (ought to   
have  been  5/11/2001)  is  an  agreement  or  Bond?  If  it  is  an  
agreement,  whether  the  said  agreement  is  valid  for  want  of  
consideration?

42.It has already been discussed and held while deciding issues nos.1 
and 2 that the document dated 5/11/2001 is an acknowledgment of 
debt and not an independent contract or bond; as such this issue is 
answered accordingly.

43.DECISION:   The document dated 5/11/2001 is an acknowledgment 
of debt; as such the issue is answered accordingly.

ISSUE  NO.8:    Whether  the  defendant  paid  Rs.85,000/-  to  the   
husband of the plaintiff or plaintiff?

44.The defendant has pleaded that he paid Rs.85,000/- to the plaintiff 
and her husband both in cash and in kind on different dates; whereas 
the plaintiff would deny the same.

45.The  defendant  (DW1)  deposed  that  he  paid  Rs.23,000/-  to  Lt. 
Nuruddin Ahmed in cash on 16/4/2001; and thereafter paid another 
Rs.62,000/-  on  different  dates  to  the  plaintiff.  The  DW1  further 
deposed  that  he  supplied  3000  bricks  valued  at  Rs.6000/-  to  the 
plaintiff  on  7/8/2001.  The  DW1  deposed  that  he  paid  different 
amounts at various dates totaling to Rs.79,000/- and as such he has 
already paid Rs.85,000/-.

46.The defendant  further  examined  one  Samsul  Huda who allegedly 
prepared and maintained the account books of the defendant wherein 
all  the  aforesaid  payments  are  mentioned.  The  Samsul  Huda  has 
produced and identified the account book and the same is marked as 
exhibit A. 

47.The Samsul  Huda  has  identified  the  relevant  entries  made  in  the 
exhibit A. The Samsul Huda stated that as per the account book, the 
defendant  made  payment  of  Rs.10,000/-  to  Nuruddin  Ahmed  on 
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8/1/2001 and another Rs.5000/- on 20/2/2001 and another Rs.8000/- 
on 16/4/2001.

48.The said entries cannot be relied upon because there is no signature 
of  the  plaintiff  or  Nuruddin  Ahmed  on  the  said  account  book. 
Further  there  is  no  money  receipt  executed  by  the  plaintiff  or 
Nuruddin Ahmed evidencing the alleged payments made to them.

49.In addition to the above the defendant admittedly acknowledged his 
debt of Rs.1,00,000 by the acknowledgment dated 5/11/2001. There 
is no explanation as to why the defendant did not mention in the said 
acknowledgment that he had made part payments of the said debt. 
The alleged payments of Rs.23,000/- to the Nuruddin Ahmed and 
subsequently  the  payments  made  to  the  plaintiff  on  2/6/2001  for 
Rs.20,000/-; and on 7/8/2001 for supplying bricks for Rs.6000/-; and 
further on 11/9/2001 for Rs.3000/-; and further on 26/10/2001 for 
Rs.3000/- are all made allegedly prior to the acknowledgment dated 
6/11/2001; as such in all probability the said transactions ought to 
have been included in the acknowledgment dated 5/11/2001. 

50.Considering the fact  that  the defendant  had admitted  vide exhibit 
5/11/2001 that he owed Rs.1,00,000 as on 5/11/2001, it is held that 
the defendant had made no part payments of the debt, as stated by 
him.

51.In view of the above it is held that the defendant has failed to prove 
that  he  paid  the  amount  of  Rs.85,000/-  to  the  plaintiff  and  her 
husband towards repayment of the debt.

52.DECISION:   The  defendant  has  failed  to  prove  that  he  paid  the 
amount  of  Rs.85,000/-  to  the  plaintiff  and  her  husband  towards 
repayment of the debt; as such this issue is answered in the negative, 
in favour of the plaintiff. 

ISSUE  NO.3:    Whether  the  suit  is  barred  by  limitation  under   
Article 54 of the Limitation Act,1963?

53.The defendant pleaded that the suit is barred by limitation as the suit 
is instituted beyond three years from the date of accrual of cause of 
action.

54.Admittedly the original loan was taken on 6/11/2000. After the death 
of the husband of the plaintiff, the defendant again acknowledged the 
debt vide exhibit 2 on 5/11/2001 and promised to repay the same 
within one year. 

55.The section 18 of the Limitation Act,1963 provides that fresh period 
of  limitation  would  start  to  run  from  the  date  of  signing  the 
acknowledgment.  In  this  case  as  the  defendant  acknowledged  his 
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liability on 5/11/2001 a fresh period of limitation would start to run 
on and from 5/11/2001. 

56.The learned counsel  for the plaintiff  would contend that the fresh 
period of limitation would start to run from one year after 5/11/2001, 
because  the  defendant  admitted  that  he  would  pay  the  said  debt 
within one year from 5/11/2001. 

57.The said contention of the plaintiff is not sustainable because it has 
already  been  held  that  the  said  exhibit  2  is  not  an  “agreement” 
between  the  plaintiff  and  the  defendant  because  the  essential 
ingredient of “consideration” is missing in this case; as such the said 
exhibit 2 is nothing but acknowledgment. 

58.Now the question which remains to be determined is whether the 
period of limitation would start to run from one year after 5/11/2001, 
because  the  defendant  has  stated  in  the  acknowledgment  that  he 
would pay the same within one year. 

59.The section 18 of the Limitation Act,1963 specifically provides that 
a  fresh  period  of  limitation  shall  be  computed  from  the  date  of 
signing  the  acknowledgment,  and  if  the  acknowledgment  is  not 
signed  then  oral  evidence  may  be  given  of  the  date  when  the 
acknowledgment was signed. The section 18 (2) (a) of the Limitation 
Act,1963  further  provides  that  an  acknowledgment  is  sufficient 
though it does not specify the exact nature of the right or avers that 
the time for payment or delivery has not yet come or is accompanied 
by a refusal to pay the debt. The perusal of the above section 18 (2) 
(a)  of  the  Limitation  Act,1963  clearly  reveals  that  the  other 
statements made in the acknowledgment does not matter at all, but 
the only thing that matters is that the acknowledgment must be in 
writing  and  must  acknowledge  the  liability.  The  other  statements 
made by the person acknowledging the liability does not matter at all 
for the purpose of computation of limitation, which can be inferred 
from the section 18 (2) (a) of the Limitation Act,1963 which states 
that the acknowledgment may be accompanied by statements that the 
time for payment has not yet come or is accompanied by refusal.

60.In other words the statements made in the acknowledgment would 
not have the effect of modifying the terms of the original contract, 
but would only have the effect of extending the period of limitation 
and nothing else. 

61.In  view  of  the  above  discussions  it  is  held  that  the  effect  of 
acknowledgment is only to extend the period of limitation and not to 
modify the terms of the contract. 

62.In view of the above discussions  it  is  held that  a  fresh period of 
limitation would start to run from 5/11/2001, which is the date of 
acknowledgment and not from 5/11/2002, which is one year after the 
date of acknowledgment.
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63.In the instant case the fresh period of limitation would start to run 
from 5/11/2001; as such the plaintiff ought to have instituted this suit 
for the recovery of the amount within three years from 5/11/2001.

64.The plaintiff has instituted this suit on 5/10/2005, which is beyond 
the period of limitation of three years; as such it is held that the suit 
is barred by limitation.

65.DECISION:   The suit is barred by limitation.

ISSUE NO.9:   To what relief (s) if any, the plaintiffs are entitled?  

66.In view of the discussions made above and the decisions reached in 
the issue no.3 wherein it is held that the suit is barred by limitation, it 
is held that the plaintiff is not entitled to any relief.

ORDER

67.In view of the discussions made above and the decisions reached, it 
is held that the suit is dismissed on contest with cost.

68.Prepare decree accordingly.

Given under my hand and the seal of this court on this the 22nd day of 
December,2011 at Guwahati.

Yusuf Azaz,
Munsiff No.1, Kamrup.


