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IN THE COURT OF SESSIONS JUDGE, KAMRUP, GUWAHATI

Present :- Mrs. R. K. Phukan

Criminal Revision No. 7 of 2011

Sri Prafulla Kalita
S/o Late Amrit Kalita
R/o Bangkakata
P.S.- Chhaygaon
Dist.- Kamrup(R), Assam

                           Petitioner

-Vs-

1. Sri Bhuban Kalita
S/o Lt. Bhanda Kalita

2. Sri Hitesh Kalita
S/o Sri Khagen Kalita

3. Sri Sailen Kalita
Lt. Hari

All are the residents of Village Nahira, 
P.S.- Palashbari, Dist.- Kamrup, Assam

     Opposite Parties

A D V O C A T E S

For the Petitioner : Mr. D. R. Saikia
Miss Parsimony Baruah
Mr. Biju Gogoi

For the Opposite Party : Mr. Dip Baruah
Mr. Hiren Ch. Nath

Date of Hearing : 12-12-2011

Date of Judgment : 23-12-2011
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J U D G M E N T
This revision is preferred by the petitioner Sri Prafulla 

Kalita  U/S  379/399  of  Cr.P.C.  for  revising  the  final  order 

dated  29-12-2010  passed  by  the  learned  Executive 

Magistrate  Kamrup,  Amingaon,  in  Case  No.  48m of  2006 

U/Ss 145/146 of Cr.P.C. 

Case of the revision petitioner is that he is the absolute 

owner of the land measuring 6 Bigha, 1 Katha and 7 Lecha 

covered by KP No. 1 Dag No. 26 of village Tari under Pub 

Samaria in the district of Kamrup and he is cultivating the 

land since long. Allegation of the respondent in the said Case 

No. 48m of 2006 was that on 31-05-2010 revision petitioner 

restrained the respondent with dire consequence that he will 

kill him/the respondent if they entered into the aforesaid plot 

of land. On the facts respondent lodged the complaint before 

the Executive Magistrate for drawing up the proceeding U/S 

145/146  of  Cr.P.C.  The  learned  Executive  Magistrate  on 

being pleased on the report of O/C Palashbari P.S. draw up 

the  proceeding  U/S  145/146  of  Cr.P.C.  and  attached  the 

aforesaid  land.  Thereafter,  the  respondent  adduced  five 

witnesses  in  the  aforesaid  case  but  amidst  of  hearing the 

case was transferred to Amingaon as the court was shifted to 

Amingaon for separation of district of Kamrup as Metro and 

Rural. The petitioner was not informed about the receipt of 

the case at Amingaon and he was misguided by officials of 

D.C. Court, Amingaon as a result the present petitioner could 

not adduce evidence and the case was disposed of as ex-

parte on 29-12-2010 and declared the possession in favour 

of  the  respondents  which  is  a  illegal  according  to  the 

petitioner  as  because  the  court  below  has  ignored  the 

procedure  while  deposing  the  case.  The learned  Executive 

Magistrate  has  passed  the  order  mechanically  without 

applying the mind. While the case was running in Guwahati, 
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the  petitioner  appeared  regularly  but  after  transfer  of  the 

case  to  Amingaon  D.C.  Office,  the  petitioner  was  not 

informed  by  the  authority  and  he  himself  also  could  not 

ascertain  whereabout  of  the  case  since  after  transfer.  He 

could know about the case only on 03-02-2011 while police 

served the notice of final order upon him. Thus, according to 

the petitioner, the learned Executive Magistrate has passed 

the ex-parte final order without giving any opportunity to the 

petitioner  of  being  heard  which  is  complete  violation  of 

principle of natural justice. Hence, the petitioner has came 

forward with the petition for setting aside the final order so 

passed by the learned Executive Magistrate.

Opposite  party  though  appeared,  in  response  of  the 

notice, prayed time for filing objection but in spite of giving 

time, they did not file objection however advanced argument 

on the mater.

L.C.R. was called for which is received and perused. On 

perusal  of  the  case  record  it  reflects  that  the  case  was 

transferred  to  the  D.C.  Office  (Rural)  as  the  D.C.  Office 

(Rural) was shifted to the Amingaon. As it appears from the 

order dated 10-01-2010 the case was transferred from the 

Court  of  ADM,  Kamrup,  to  Smti.  K.  Saikia  Executive 

Magistrate in absence of the parties  fixing 18-02-2010 for 

appearance. On receipt of the case the learned court fixed 

the case for  hearing and on that day 2nd party (petitioner 

here) was absent and the 1st party (respondent here) was 

present.  In  this  way the court  passed  the impugned  final 

order on 29-12-2010. In this process, no notice was sent to 

the present petitioner but as a matter of caution the court 

should have issued notice to the petitioner after transfer of 

the case which has strengthen submission of the petitioner 

that as because he could not locate the case so he could not 

entered his appearance. Though, it appears that respondent 

(petitioner  here)  was  present  in  the  said  case  but  the 
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petitioner was not aware about the fact that the case has 

been transferred to Amingaon Court as order was made in 

their absence and there is scope to hold that the petitioner 

was restrained to enter his appearance in the said case due 

to his lack of information and he could not adduce evidence 

because of such facts. Had the learned court below served a 

notice  upon  the  petitioner  with  an  opportunity  to  adduce 

evidence, the matter could have proceed in right perspective. 

The writing of order in the order sheet is of no avail, unless it 

is  effectually  implemented  otherwise  it  will  not  serve  the 

purpose. Notice on transfer of the case from one place to 

another it was bounden duty on the part of the learned court 

to issue notice to the 2nd party after receipt of the case which 

was not been complied which has occasion an irregularity of 

the proceeding having impact upon the propriety of findings. 

The petitioner claimed to be the owner having in possession 

on the disputed land, so fair trial will  ensure if both parties 

are  allowed  to  adduce  evidence  and  finding  arrived  at 

accordingly. 

In the backdrop the revisional power can be invoked as 

the  matter  needs  interference.  Accordingly,  the  impugned 

order dated 29-12-2010 so passed in Misc. Case No. 48m/06 

U/Ss 145/146 of Cr.P.C. is hereby set aside with a direction 

to the court below to give opportunity to the O/P (petitioner 

here) to adduce in his evidence and thereafter passe order 

accordingly. Return the L.C.R. Along with a copy of judgment 

passed in the revision. 

Given under my hand and seal of this court on this 23rd 

day of December, 2011.

Dictated & Corrected by me  Sessions Judge
Kamrup, Guwahati

              
Sessions Judge
Kamrup, Guwahati   
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