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      J U D G M E N T  

 
 

 

 The appeal is directed against the order dated 11-02-

05 passed by the learned Civil Judge, (Sr. Div) No.2, 

Kamrup, Guwahati in connection with Money Suit No. 

219/99 for decreeing the suit for recovery of Rs. 3,66,267/- 

with interest 6% p.a. from 24-11-95 till full  and final 

realization of the suit.  

 

 The fact giving rise to the instant appeal may be stated 

in brief as follows:  

 In the money suit the plaintiff /respondent is a 

registered partnership firm and the plaintiff was allotted 

supply of different materials to the office of appellant/ 

defendant No.4 Director of Cultural Affairs. The plaintiff 

submitted various bills as such Rs. 7,89,192/- in total to 

defendant against their supply works. When the 

Petitioner/defendant No.4 failed to make payment of the bill 

amount, the respondent/plaintiff approached before the 

Hon’ble Gauhati High Court for realization of its lawful dues. 

After hearing the parties, the Hon’ble High Court directed 

the appellant/defendant to clear the bills of plaintiff on 29-

02-96. When defendant failed to comply the order of Hon’ble 

High Court the contempt proceeding was drawn where 

appellants directed to make payment of some amount 

without causing hardship to the respondent at an early date. 

Then defendant has paid a sum of Rs. 1,00,000/-, and after 

pursuance the defendant No.4 paid a sum of Rs. 2,97,668/- 

after deducting AGST of Rs. 25,257/-. But inspite of 
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repeated reminder defendant failed to make payment of the 

remaining amount of Rs. 3,66,267/-. Then 

plaintiff/respondent issued notice for payment of the 

respective bills, but inspite of having knowledge of the 

notice defendant failed to make payment of the amount to 

the plaintiff/respondent, so the plaintiff/respondent has filed 

this Money Suit against the defendant/appellant.  

 

 The defendants contested the suit by filling written 

statement submitted that the suit is bared by limitation and 

the suit is bad for non-joinder of the necessary parties. 

Defendant denied their liability to make payment of Rs. 

3,66,267/- with interest as claimed by the plaintiff/ 

respondent. 

 

 Upon pleadings the following issues were framed by the 

learned Trial Court:- 

 

1. Whether the suit is maintainable in its present 

form? 

2. Whether the suit is barred under Law of 

Limitation?  

3. Whether the suit is bad for non-joinder of 

necessary parties? 

4. Whether the suit is barred U/S 69 of the Indian 

Partnership Act?  

5. Whether there is any cause of action for filing the 

suit? 
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6. Whether there was any contract between the 

plaintiff and the defendants within the meaning of 

Article 300 of the Constitution of India? 

7. Whether the plaintiff is entitled to a decree for 

sum of Rs. 3,66,267/- together with 18% interest 

per annum? 

8. Whether the parties are entitled to any other relief 

or reliefs? 

 

During the time of evidence Plaintiff has examined one 

witness and exhibited some of their documents. Defendants 

though filed affidavit evidence but they failed to produce the 

said witness for cross-examination. After hearing both sides 

learned counsels and going through the issue wise 

discussions and decisions submitted by the parties learned 

Trial Court has decreed the suit on contest in favour of 

plaintiff/respondent with a direction for recovery of disputed 

money along with the interest from Petitioner/defendants.  

 

Being highly aggrieved and dissatisfied with the 

impugned order of the learned court below the appellant has 

filed this appeal on the ground that learned court failed to 

appreciate that the alleged supplies and/or contract orders 

were allegedly given to the respondent No.1 without calling 

for tenders and without adhering to the norms, and as such, 

the manner in which bills are made can itself be sufficient to 

show that factually no supplies were made and no orders 

were executed and there could be no question of any liability 

to be paid by the appellants to the respondent.  It is further 
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raised by the appellant that the learned court failed to 

appreciate that the competent authority after conducting a 

thorough enquiry was pleased to sanction an amount of Rs. 

4,22,925/- by six separate orders dated 21-08-98 and an 

amount of Rs. 3,97,668/- was paid to the plaintiff and 

deduction of tax is required under the law, as such, the 

learned court ought not to have decreed the suit in the 

totality of the case. It is further submitted that the 

appellants are entitled to at least one more chance to prove 

their side of the case either by securing attendance of the 

DW1, so it is prayed that impugned order passed by the 

learned Lower Court is liable to be set aside.  

 

I have heard argument advanced by learned counsels 

of both sides. Perused the Lower Court record and impugned 

judgment with relevant documents submitted by the parties.  

 

  :Point for determination : 

 

 In the instant case the point to be decided is whether 

the impugned order passed in M.S. No. 219/99 by the 

learned Civil Judge No.2, Guwahati is liable to be set aside 

as mentioned in the memorandum of appeal? 

 

  : Decision and Reasons thereof 

 

 

 The appellant as defendant in their written statement 

denied their liability for making payment to the plaintiff/ 
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respondent. But the case of plaintiff is that they had 

approached before the Hon’ble Gauhati High Court on 

different occasions and Hon’ble High Court was pleased to 

direct the defendants to make payment of dues. 

Subsequently the appellants/ defendants made payment of 

Rs. 3,97,668/- in total after deducting AGST of Rs. 25,257/- 

to the plaintiff. Thereafter inspite of repeated direction the 

defendants failed to make payment of balance amount of 

money. So regarding cause of action learned court has 

rightly decided that there was cause of action for filling the 

suit. 

 

 The learned court below regarding Issue No.2 discussed 

that appellant has admitted before the Hon’ble Gauhati High 

Court regarding their liability of making payment of dues to 

the plaintiff/respondent and as they failed to adduce any 

evidence their earlier statement is admissible as evidence 

U/S 23 of the Evidence Act.  It was directed by the learned 

Lower court to appellants/defendants to produce the 

documents which are mentioned in No. II of the schedule of 

the petition and the copies of the documents which are 

mentioned in No. I of the schedule. Learned court held that 

U/S 165 of the Evidence Act, the court has discretion to 

direct the parties for production of any documents. The 

respondent has submitted the certified copy of the order of 

Hon’ble High Court passed on 24-11-95 in Civil Rule No. 

1286/95 where the Hon’ble court directed the defendants to 

clear the bills within three months from 29-02-96 and to 

make payment without further delay. It appears from the 
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record that affidavit submitted by the petitioner in the 

Hon’ble High Court in contempt proceeding which were 

exhibited as 3(a), 3(b) and 3(c). By in the said affidavits, 

the defendants admitted regarding allotment of various 

works to the plaintiff and submission of the bills of Rs. 

7,89,192/- by the plaintiff. It is also admitted that after 

making payment of Rs. 1,00,000/- the remaining award of 

the plaintiff was Rs. 6,89,192/-, so the transaction between 

the appellants/respondents are admitted fact. There is not 

only the admission of transaction claimed by the defendants, 

they acknowledged their liability of making payment of an 

amount of Rs. 6,89,192/- to the plaintiff/ respondent.  

 

 Learned lower court mentioned about Section 18(1) 

and Section 19(1) of the Limitation Act in respect of a fresh 

period of limitation which will be computed from the time 

when the acknowledgement was signed and also the period 

of limitation will be computed from the time when the 

payment was made. Learned counsel for the appellants side 

submitted that as the date of filing the suit for recovery of 

money was in the year 1996, but the suit was filed in the 

year 1999; It is further submitted that acknowledgement 

must be made within the continuation of period i.e. within 

the period of three years, so it is barred by limitation. The 

appellants as defendants it is stated in their affidavits that 

they have already paid a sum of Rs. 1,00,000/- to the 

plaintiff/ respondent, but they did not mention the date on 

which date the said amount was paid. It is apparent from 

the record that after passing the order of the Hon’ble High 
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Court the said amount was paid after 24-11-95. The Section 

18(1) of Limitation Act provides that where before the 

expiration of the prescribed period for a suit or application in 

respect of any property or right an acknowledgement of 

liability in respect of which property or right has been made 

in writing signed by the party against whom such property 

or right is claimed, or by any person through whom he 

derives his title or liability, a fresh period of limitation shall 

be computed from the time when the acknowledgement was 

so signed; and Section 19(1) of the Limitation Act provides 

where payment on account of a debt or of interest on a 

legacy is made before the expiration of the prescribed 

period, by the person liable to pay the debt or legacy or by 

his agent duly authorized in this behalf a fresh period of 

limitation shall be computed from the time when the 

payment was made.  So in my considered view the suit 

which was instituted on 13-10-99 is found within the period 

of limitation and learned court has rightly decided the issue 

in favour of the plaintiff/ respondent.  

 

 Regarding joining of parties it appears from the original 

case record that plaintiff has mentioned all necessary parties 

such as the State of Assam, represented by the Secretary 

and Commissioner Cultural Affairs Department, the 

Commissioner and Finance Secretary, Govt. of Assam and 

the Director of Cultural Affairs, Department of Govt. of 

Assam and plaintiff has made all the necessary parties as 

dependents of the case. So regarding issue of the non-
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joinder of necessary parties in the instant case does not 

arise.  

 

 There is no doubt that the plaintiff is a registered 

partnership firm. It is an admitted position that there was a 

contract between appellant and respondent with terms and 

condition between the parties. But appellant as defendant 

stated in their written statement that there was no contract 

between the plaintiffs and the defendants within the 

meaning of Article 300 of the Constitution of India. It 

appears that the appellant has failed to prove their such 

claim either by examining witness on their behalf or 

otherwise. The submission of the appellant side is that they 

are not liable for any amount as claimed in the suit. It 

appears from the documents of lower court record that in 

pursuance of orders issued by the defendant No.4, the 

plaintiff then supplied some articles for Rs. 7,89,192/- to the 

defendant No.4. From the impugned judgment passed by 

the learned trial court it seems that learned court has 

elaborately discussed the Article 300 of the Constitution of 

India and it is decided that Article 300 is not at all applicable 

in the present suit.  

 

 I have gone through the evidence of PW1 who said that 

he submitted the bills of Rs. 7,89,192/- to the defendant 

No.4, when the defendant No.4 failed to make payment of 

the aforesaid amount  then PW1 had preferred a Civil Rule 

No. 1286/95 before the Hon’ble High Court. The Hon’ble 

High Court vide order dated 24-11-95 directed the 
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defendants (appellants) to complete the process of scrutiny 

and clearing the bills by 29-02-96. PW1 further stated that 

the defendants failed to comply with the order of Hon’ble 

High Court and faced contempt proceeding which was filed 

against them. After that the defendants paid a sum of Rs. 

1,00,000/- to PW1 out of the total outstanding dues and 

subsequently also paid a sum of Rs. 2,97,668/-. After that 

on 23-02-99 the plaintiff filed the second contempt 

proceeding before the Hon’ble High Court for realizing the 

amount of Rs. 3,66,267/- During the time of cross 

examining PW1 denied all the suggestions put by the 

defendant side. It appears from the above discussion and 

after going through the lower court record that the 

plaintiff/respondent has already received an amount of Rs. 

2,97,668/- after deducting Rs. 25,257/-. It is apparent that 

learned trial court passed the order carefully after going 

through both the documentary and oral evidence of plaintiff 

side. In the premises this appellate court is observed that 

there is no just cogent reason to interfere the said impugned 

judgment of the learned lower court to the ground agitated 

by appellant. On the other hand appellant has failed to 

defend the case by adducing evidence in support of their 

written statement and documents. It is very much clear 

from the discussion and observation that defendants have 

withheld all the dues payable to the plaintiff inspite of 

direction of the Hon’ble High Court.  

 

 Regarding the Issue No. 7 and 8 learned court rightly 

decided both these issues in favour of the plaintiff by giving 
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direction to defendants to pay a sum of Rs. 3,66,267/- with 

interest @ 6% per annum from 24-11-95 as directed by the 

Hon’ble High Court.  

 

          O R D E R 

 

After going through the entire record and in view of the 

above observation I do not find any irregularity for which I 

would not like to interfere the impugned order passed by the 

learned trial court on 11-02-05 in Case No. 219/99. In the 

light of above discussion the appeal is dismissed on contest 

without cost.  

 

 The decreetal arrear dues payable by the appellant 

shall be liable to pay by the appellant within four months 

from the date of order. Accordingly the impugned order 

dated 11-02-05 is upheld.  

 

 Prepare the appellate decree accordingly.  

 Send back the lower court case record immediately 

with a copy of the judgment. 

 

 Given under my hand and seal of this court on this 8th 

day of April, 2011. 

 

Dictated & Corrected by me 

 

  ( M. Rongpi)         (M. Rongpi) 

Addl. District Judge          Addl. District Judge 

Kamrup: Guwahati           Kamrup: Guwahati  
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08-04-11   Parties are present. 

 

 Judgment is delivered in the open court 

in presence of both sides Ld. Counsels 

 

After going through the entire record 

and in view of the observation I do not find 

any irregularity for which I would not like to 

interfere the impugned order passed by the 

learned trial court on 11-02-05 in Case No. 

219/99. In the light of above discussion the 

appeal is dismissed on contest without cost.  

 

The decreetal arrear dues payable by 

the appellant shall be liable to pay by the 

appellant within four months from the date of 

order. Accordingly the impugned order dated 

11-02-05 is upheld.  

 

Prepare the appellate decree 

accordingly.  

Send back the lower court case record 

immediately with a copy of the judgment. 

  

 

 

 


